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Exhibit E
UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

MALIBU MEDIA, LLC,
Plaintiff,
v.

JOHN DOE subscriber assigned IP address
24.14.81.195,
Defendant.

)
)
)
)
)
)
)
)
)
)

Civil Action Case No. 1: 13-cv-06312

--------------)
PLAINTIFF'S RESPONSES TO DEFENDANT'S
FIRST SET OF INTERROGATORIES

Plaintiff, MALIBU MEDIA, LLC, responds to Defendant's First Set of Interrogatories
served November 27,2013, as follows:
STATEMENT OF WILLINGNESS TO COOPERATE

Counsel for Plaintiff is prepared to discuss with counsel for Defendant the objections set
forth below for the purpose of resolving any disputes that may arise over the responses to the
interrogatories without the need for intervention by the Court.
PLAINTIFF'S RESPONSES TO DEFENDANT'S
FIRST SET OF INTERROGATORIES

1.

Please identify all persons or business entities that have an interest, financially, or

otherwise, in this litigation, including, but not limited to, owners or members of Malibu, Counsel
for Malibu, forensic consultants, and!or witnesses, or to whom payment for any settlements are
sent to, and specifically and in detail describe the nature of the interest.

Response to Interrogatory No.1: Attorney Mary Schulz has a standard tiered
contingency fee agreement. IPP International UG, is a fact witness who will testify that its
technology detected that a person using Defendant's IP address was downloading and
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distributing Plaintiff s copyrighted works. Pursuant to an oral contingency fee agreement, IPP
International UG is entitled to a small portion of the proceeds from the resolution of this case in
consideration for the services it provided. Plaintiff objects to disclosing the exact percentage on
the basis that it is confidential information. Notwithstanding the foregoing, Plaintiff will provide
the exact percentage if the parties enter into a stipulated protective order. Malibu Media, LLC
owns the copyrights, which have not been assigned to anyone.

Malibu Media, LLC is

responsible for paying all of the costs and fees associated with the litigation. Malibu Media,
LLC is the only other entity that has a financial interest in the outcome of this litigation. The
parties have not entered into a settlement agreement. Therefore, it has not been determined
where any settlement monies will be sent. No other entity is entitled to any share of the monies
which may be paid from Plaintiff to Defendant.

2.

In the event that any trusts hold an interest as outlined in Interrogatory One,

please provide the name of the trustee of said trusts, the jurisdiction of said trusts, and the
beneficiaries of such trusts.

Response to Interrogatory No.2: No trust holds any interest in the litigation.

3.

Please list each and every past and pending action brought by Malibu involving

the twenty-four hashes as listed in Exhibit A.

Response to Interrogatory No.3: Plaintiff objects on the basis that this interrogatory
seeks information that is neither relevant nor likely to lead to the discovery of admissible
evidence. Plaintiff further objects on the basis that this request is unduly burdensome and overly
broad. To explain, Plaintiff does not organize its lawsuits by hash values. Further, few if any
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infringer steal the same set of Plaintiff's copyrighted works. In that sense, ever suit is truly
different. Doe defendants infringe Plaintiff's work at such a high volume, that it would be
extremely labor intensive and burdensome to review the exhibits to ever Complaint that Palintiff
has ever filed to ascertain whether any of the twenty-four hashes at issue in this case were also at
issue in that case.

Further, Defendant can access all of Plaintiff's past and present cases

nationwide on RFC Express [http://www.rfcexpress.com/search.asp] by clicking on the 'Basic
Search' tab under 'Search' and typing in 'Malibu Media' on the Party Name field. Pursuant to
Fed. R. Civ. P. 33(d), Plaintiff avers that the burden of Defendant to identify the set of cases
Defendant seeks to have Plaintiff identify is the same as it would be for Plaintiff to identify the
set of cases. Therefore is Plaintiff desires this information, he can use RFC Express to create it.

4.

Please provide the total number of settling alleged infringers and the amount of

money settled for in each of the cases of Interrogatory 3 that has been obtained by settlement.
Note: Doe understands the confidential nature of settlements entered into, and does not request
the identity of those persons who have settled in this action, or any other action involving the socalled "swarms" complained of

Response to Interrogatory No.4: Plaintiff objects to this interrogatory on the basis that
it seeks information that is neither relevant nor likely to lead to the discovery of admissible
information. Plaintiff is only suing Defendant for statutory damages. The amount of money that
Plaintiff has obtained from third party Defendants via settlements or judgments is not a factor
used to set the quantum of statutory damages which should be assessed against Defendant. To
explain in greater detail, Malibu Media has elected only to receive statutory damages so any
calculation towards actual damages is irrelevant.

17 U.S.C. § 504(c) states that there are
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maximum statutory damages per work, per case: "the copyright owner may elect, at any time
before fmal judgment is rendered, to recover, instead of actual damages and profits, an award of
statutory damages for all infringements involved in the action, with respect to anyone work, for
which anyone infringer is liable individually, or for which any two or more infringers are liable
jointly and severally ... as the court considers just." ld. This "action" has not gone to trial and
Plaintiff has not been "award[ed]" any statutory damages. Plaintiffs settlement amount is not
relevant because a confidential settlement is not an "award of damages."

An "award of

damages" is an amount entered in a final judgment after a verdict for the infringement of the
work.
Black's Law Dictionary specifically defines award as: "award, n. (14c) A fmaljudgment
or decision, esp. one by an arbitrator or by a jury assessing damages. -

Also termed

arbitrament." AWARD, Black's Law Dictionary (9th ed. 2009), award. The District Court of
Colorado examined this issue and stated: "[Defendant's] argument that Plaintiffs alleged
settlements with other defendants precludes recovery of statutory damages severely misreads the
statute. Because Plaintiff has not received any award for actual damages in this action, 17
U.S.c. § 504(c)(1) does not bar Plaintiff from pursuing its claim for statutory damages. Thus,
Mr. Batz's First Defense cannot succeed under any circumstance." Malibu Media, LLC v. Batz,

12-cv-01953, CMlECF 120 *5 (D. Colo April 5, 13) (refuting the argument that receiving
settlements precludes a recovery of statutory damages). Plaintiffs position is that any settlement
proceeds it has received from other actions would not be factored into any consideration for
awarding statutory damages in this action and is therefore not relevant.
Plaintiff further objects on the basis that this request is unduly burdensome.

Here,

Plaintiff has alleged Defendant infringed twenty-nine separate works. In order to determine the
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amount of settlement for each work, in each swarm, throughout the country would be unduly
burdensome, particularly when Plaintiffs records do not reflect settlements by swarm. And,
each Defendant's universe of infringed works is different.

5.

Please provide the total number of judgments, default, agreed, or otherwise, in

each of the cases of Interrogatory 3.

Response to Interrogatory No.5: See Response to Interrogatory No.4.

6.

Please provide the first date of detected infringement - as detected by Malibu,

IPP, Ltd., or any other agent of Malibu's - of any film through utilization of the Hash Values
appearing in Exhibit A to the Complaint.

Response to Interrogatory No.6: Plaintiff objects on the basis that this interrogatory
seeks information that is neither relevant nor likely to lead to the discovery of admissible
evidence. Notwithstanding the foregoing objection and without waiving same, Plaintiff is not in
possession, custody, or control of the information deemed responsive to this request.

This

information is in IPP International UG's possession. In addition, IPP International UG charges a
fee for the extractions of information from its servers.

Plaintiff is willing to request the

information from IPP International UG and produce to Defendant only if Defendant agrees to
pay the cost associated with the production. However, Defendant should be aware that Plaintiff
registered all of the copyrights to the works at issue in this dispute within 3 months of the first
date of publication. Therefore, pursuant to 17 U.S.C. § 504 and 17 U.S.C. § 412, the answer to
this interrogatory is irrelevant.

@

Exhibit B - 5

Case: 1:13-cv-06312 Document #: 24-5 Filed: 01/07/14 Page 6 of 8 PageID #:127
Case 1:14-cv-00223-MJG Document 9-1 Filed 03/28/14 Page 11 of 270

7.

Provide revenue figures for each month of Malibu's existence. Do not include

copyright infringement suits in federal courts, trespass to chattels or other suits in state courts, or
settlements or verdicts regarding the same, whether had before or after the service of the
summons.

Response to Interrogatory No.7: Plaintiff objects on the basis that this interrogatory
seeks information that is neither relevant nor likely to lead to the discovery of admissible
information. Plaintiff is seeking statutory damages and therefore the amount of revenue for each
month of Plaintiff's existence is not relevant to any issue or fact in this case. Plaintiff further
objects to this request on the basis that it seeks information that is confidential.

Plaintiff

additionally objects on the basis that this request is unduly burdensome. Plaintiff objects to this
interrogatory on the basis that it is intended to harass Plaintiff. Notwithstanding the foregoing
objections, Plaintiff states that it is multimillion dollar business. Further, well over 95% of
Plaintiff's revenue is generated from subscription sales.

8.

Provide the total cost of doing business for each month of Malibu's existence. Do

not include copyright infringement suits in federal courts, trespass to chattels or other suits in
state courts, or settlements or verdicts regarding the same, whether had before or after the service
of the summons.

Response to Interrogatory No.8: Plaintiff objects on the basis that this interrogatory
seeks information that is neither relevant nor likely to lead to the discovery of admissible
information. Indeed, Plaintiff's monthly cost of doing business has nothing to do with copyright
enforcement and has no bearing on any relevant fact in this case. Plaintiff further objects to this
request on the basis that it seeks information that is confidential business information pursuant to
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Fed. R. Civ. P. 26(c). Plaintiff additionally objects on the basis that this request is intended to
harass Plaintiff

9.

Provide a detailed itemization of Malibu's actual damages for Doe's direct

infringement (being the only cause of action asserted), regardless of whether or not statutory
damages are being sought.

Response to Interrogatory No.9: Plaintiff objects to this interrogatory on the basis that
it seeks information that is neither relevant nor likely to lead to the discovery of admissible
evidence.

Nevertheless, Plaintiff avers it has suffered substantial actual damages from

BitTorrent copyright infringement. The basis for determining the quantum of these damages
would be a reasonable royalty for the worldwide distribution of Plaintiff's copyrighted works
over the internet. Plaintiff would not enter into a license with a third party which authorizes such
distribution for less than the statutory maximum award under the Copyright Act. The exact
dollar amount that BitTorrent infringement costs Plaintiff in lost sales is uncertain and requires
assumptions to be made about the number of infringers who would become subscribers but for
the availability of BitTorrent. If Plaintiff had 80,000 new subscribers per month, its revenue
would increase by ten figures. Plaintiff has no doubt that BitTorrent infringement costs it several
million dollars in lost profits every year.
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DECLARATION

PURSUANT TO 28 U .S.c. § 17 46, I hereby declare under penalty of perjury under the
laws of the United States of America that the foregoing is true and correct.
Executed on this 27ili day of December, 2013
COLETTE PELISSIER FIELD
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT INDIANA
MALIBU MEDIA, LLC,
Plaintiff,
v.

)
)
) Civil Case No. l:12-cv-01 I 17-WTL-DML
)
)

)
R. STEPHEN HINDS, TROY LAMB,
)
MICHAEL HARRIS, ROBERT JOHNSON,
)
MICHAEL HARRISON, JAMES DUNCAN, )
HOWARD MCDONALD, and JOHN DOE 10, )
)
Defendants.
)
--------------)
PL_AJ~TIF.:_F.·.sJ!~S~QrJSETQJ1EF.~.NJ!A~..:.LMICHAE
L H~BRISON·S

FIRST SET OF INTERROGATORIES
Plaintiff, MALIBU MEDIA, LLC, responds to Defendant Michael Harrison's First Set of
Interrogatories served October 25, 2013, as follows:

S:LATEMENT OF WILL.'NGN~ESSTOLQ.QPERATE
Counsel for Plaintiff is prepared to discuss with counsel for Defendant the objections set
forth below for the purpose of resolving any disputes that may arise over the responses to the
interrogatories without the need for intervention by the Court.

PLAINTIFF'S RESPONSES TO DEFENDANT'S
FIRST SET OF INTERROGATORIES
I.

Please identify the individual answering these interrogatories on behalf of Malibu

Media, LLC, an any an all individuals or entities contributing or supplying the answering
individual with information prior to or in order to prepare these answers to interrogatories.

Response to I~.t~rrogatory No.1:, Colette Field is the only person who answered these
interrogatories. Ms. Field is a Co-Owner of Plaintiff.
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Please identify any and all parent, sister, subsidiary, affiliated, or otherwise

related entities of Malibu Media, LLC, X-Art, X-Art affiliates and X-Art affiliated programs and
the identify any person who possesses or has a personal knowledge of the location of any and all
copies of articles of incorporation, operating agreements, shareholder agreements, employment
contracts, buy-sell agreements, and the like for these entities.

Response to Interrogatory No.2: Plaintiff is o\\<ned entirely by Brigham Field and
Colette Field, who possess and have personal knowledge of the location of any and all copies of
articles of incorporation, operating agreements, shareholder agreements, employment contracts,
buy-sell agreements, and the like for this entity. Plaintiff operates a website, the domain for
which is X-Art. com. Plaintiff is the operating entity for this business, although the domain name
is owned by a trademark holding company named Click Here, LLC. Like

Plaintiff~

Click Here,

LLC is also o\\<TIed entirely by Brigham Field and Colette Field.

3.

Please state if you, your agent( s), or any individual or entity hired, retained,

employed, compensated or otherwise acting for you, or on behalf of any agent of yours or agent
of theirs, has ever, prior to or during the course of any civil proceedings to which you have been
or are a party, utilized in any capacity and for any purpose whatsoever:
a. Lexis Nexis, Westlaw, or other similar service offering comprehensive person
search and reporting services which compile and/or store information relating
to a person or any member of a person's family's: profession; work history;
marital status and/or marital history; household and/or family members;
criminal history; education; credit rating; past and/or present income level;
civil litigation history; history and/or expectancy of windfalls (meaning any
type of past occurrence of or anticipated financial gains as a result of gifts,
inheritances, civil judgments, sales, transfers, beneficiary status, or events of
record); o\\<TIership interests (financial, nonfinancial, managerial, stock, voting,
or otherwise, and any and all rights attendant thereto) in any sort of business
entity; and/or o\\<TIership interests in real, personal, or intellectual property;
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b. Any website which makes the dissemination of information provided by
private individuals accessible as determined by the privacy settings of private
individuals (including but not limited to social media and/or professional
networking websites); and/or,
c. Any entity, person, place, or thing to gather information or inquire into an
individual's social, political, and/or religious beliefs and/or activities
(including but not limited to, and for the purpose of example only, an
individual's participation, membership, and/or affiliation with a church or other
religious organization, participation on a board of directors for a profit,
nonprofit, or charitable organization, and/or participation, membership, or
position in a local, state, or national political group or party).
For the purpose of making civil litigation decisions, and identify any and all individuals or
entities (including you), who possess personal knowledge, documents, or electronically stored
information reflecting the use of (a) - (c), above.

And please state whether prior to or in

preparing your answer to this interrogatory you specifically asked your employees, agents,
consultants, investigators, or attorneys to provide you with the above information.
R~PJtl!§e

to

IQt~I:TQg::ltory.N().

3: Plaintiff objects on the basis that this interrogatory

seeks information protected by the privilege against discovery of attorney work product. To
explain, this interrogatory seeks information about Plaintiff's attorneys' process for culling and
collecting evidence against Defendant. Further, merely describing the process used by Plaintiff's
attorneys would unnecessarily reveal Plaintiffs attorneys' work product because it would enable
Defendant to reproduce a set of documents that Plaintiff s counsel has determined may be
relevant to this matter. The thought processes which went into deciding which documents may
be relevant are work product and privileged. Without waiving the foregoing objections, no such
documents exist.
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4.

Please give the following details with respect to IPP International Limited ("IPP

Int. Ltd. "), but not confining or limiting your answer to:
a. When and how you first became aware of IPP Int. Ltd. And their performance
of computer forensic investigation services ("services" or "their services");
b. The date you initially contacted IPP Int. Ltd. to inquire or arrange to contact
for their services; and
c. Identify any and all individuals from and/or on behalf of IPP int. Ltd, who:
i. Spoke to, communicated with, or ever provided information to you at any
time regarding their services or any information or data gather or
collected as a result of their performing computer forensic services for
you;
ii. Presented to you, negotiated with you, or finalized on behalf of IPP Int.
Ltd., the terms and conditions of any offer, acceptance, contract, or
modification of or amendment thereto, between you and IPP Int. Ltd. For
the sale of goods or services and other arrangement for the exchange of
information or equipment owned or possessed by IPP Int. Ltd.;
iii. You knew, know, suspected or suspect to be an owner of or have an
ownership interest in IPP Int. Ltd.; and,
iv. You knew, know, suspected or suspect to be an employee or agent of IPP
Int. Ltd.

Response to Interrogatory No.4: Plaintiff first became aware of IPP International UO
approximately 2.5 years ago through its attorneys, specifically, through communication with M.
Keith Lipscomb. Plaintiffs attorneys negotiated the terms of Plaintiffs agreement with IPP
International UO. Plaintiff does not know who owns CPP International UO.

5.

Please state the terms and conditions of any and all offers and agreements

(whether in the nature or form of a contract, bill of sale, purchase order, and the life, etc.)
between you and (1) IPP Int. Ltd. and (2) IPP International 0.0., and for each agreement please
include the following details and information in addition, and specifically pertaining to said
terms and conditions:
a. The date of the agreement;
b. Whether the agreement was oral or written;
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c. Whether the agreement was ever modified or amended;
d. Whether the modification or amendment was oral or written;
e. The date the agreement was modified or amended; and
f.

The tenns and conditions of any and all modification of, or amendments to,
agreements.

Response to Interrogatory No.5:

Plaintiff and IPP International have an oral

agreement that was formed approximately 2.5 years ago. This agreement has not ever been
modified or amended. The terms of this agreement are confidential and constitute a trade secret.

6.

Please identify the individual you contacted, or who informed you that the correct

name of the company you have always known as "IPP, Limited" was/is actually IPP
International Limited, and give the details with respect to the communication by which you
obtained the aforesaid infonnation, including but not limiting your answer to the following;
a. The date you first learned IPP Int. Ltd. was no longer perfonning computer
forensic investigation services as a company in the United Kingdom;
b. The date IPP Int. Ltd. began conducting its affairs and business activities in
Gennany as IPP International D.G. (IPP Int. UG) and that IPP Int. UG had
registered with the Gennan commercial register.

Response to Interrogatory No.6: Plaintiff objects on the basis that this interrogatory
seeks infonnation that is neither relevant nor likely to lead to the discovery of admissible
information. Indeed, none of the information requested in this interrogatory is related or relevant
to any issue in this case. Further, Plaintiff objects on the basis that this interrogatory is intended
to harass Plaintiff.
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7.

Please give a detailed description and explanation of X-art and its relationship to

you legally and financially, insuring that your response includes but is not limited to the
following information:
a. Identification of any and all individuals or entities having an ownership
interest or other rights in:
I.

Z-Art, X-Art affiliates and X-Art affiliate programs (e.g. X-Cash);

II.

The X-Art.com domain name and website and X-Art. com affiliate
and affiliate program domain names and websites;

Ill.

Common law trademark rights or states and federal trademark
registrations for or related to X-Art the X-art domain name, and XArt affiliates or X-Art affiliate programs and the domain names of
X-Art affiliates or X-Art affiliate programs;

IV.

Any copyrighted works, content or material or copyright
registrations for any work, content or material contributed or
otherwise made available on any X-Art, X-Art affiliate or X-Art
affiliated program website; and

b. Identification of any and all individuals or entities who have ever been
employed, hired, retained, or compensated to create, develop, or maintain
the security of any X-Art, X-Art affiliate or X-Art affiliated program
website, or any website which you own, or that hosts or distributes you
copyrighted works and which requires the website's users to pay for you
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copyrighted works or pay for a subscription to view you copyrighted
works.

Response to Interrogatory No.7: Plaintiff is owned entirely by Brigham Field and
Colette Field. Plaintiff operates a website, the domain for which is X-Art. com. The copyrighted
works at issue in this case are published on X-Art. com along with other copyrighted works
owned by Plaintiff. Plaintiff is the operating entity for this business, although the domain name
is owned by a trademark holding company named Click Here, LLC. Like Plaintiff, Click Here,
LLC is also owned entirely by Brigham Field and Colette Field. Plaintiff will provide the name
of its security professionals pursuant to a stipulated protective order.

8.

Please identify each and every individual or entity to whom you have granted

licenses, permissions, or otherwise allowed to use any content and/or material owned by you, or
that has ever existed under the brand of or as an X-Art titles, X-Art affiliate, or X-Art affiliate
program title (i.e., as an X-Art, X-Art affiliate, or X-Art affiliate program movie).

Response to Interrogatory No.8: Plaintiff objects on the basis that this interrogatory
seeks information that is neither relevant nor likely to lead to the discovery of admissible
evidence. When X-Art first began, the company uploaded a small number of its full length
movies onto a few tubesites. X-Art placed visual watermarks on these videos that linked users
directly to X-Art.com. The purpose of doing so was to get X-Art rapid attention and to increase
traffic to its subscription website. Shortly thereafter, Plaintiff noticed that unauthorized third
parties were also posting X-Art's full length videos onto the tubesites. At that time, Plaintiff
began having its agents send DMCA notices to remove all unauthorized content from the
tubesites and subsequently stopped uploading full length movies on such sites.

Since then,
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Please give the details of your knowledge and understanding of media access

control ("MAC") address, and whether and how it was used by IPP Int. Ltd. or IPP Int. UG's
computer forensic software or related technology to identify Harrison's IP address as the
infringer in each instance of infringement of your copyrighted works. And please state whether
prior to or in preparing your answer to this interrogatory you specifically asked you officers,
employees, agents, consultants, investigators, or attorneys to provide you with the above
information.
Response to Interrogatory No. 16: Plaintiff does not have sufficient information in its
possession, custody or control to answer this interrogatory. IPP International UG tracked the
infringement.

17.

Please give the details of any and all webmaster affiliated programs of X-Art or

X-Cash, how the affiliated programs work (i.e. give the specific details of how such programs
function or operate), and how many persons have subscribed or otherwise signed up for any and
all webmaster affiliate programs.
Response to Interrogatory No. 17: Plaintiff objects on the basis that interrogatory seeks
information that is neither relevant nor likely to lead to the discovery of admissible evidence.
Indeed, such infonnation has nothing to do with this case or copyright enforcement.

DECLARA TION

PURSUANT TO 28 USc. § 1746, I hereby declare under penalty of perjury under the
laws of the United States of America that the foregoing is true and correct.
Executed on this 3rd day of December, 2013
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COLETTE PELISSIER FIELD
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AnlageAG 12

Susanne Preuss
Von:
Gesendet:
An:
Betreff:

Philipp Brandt [brandt@bb~le9al.de]
Donnerstag, 14. April 2011 11 :33
Susanne PreuB
Fwd: Copyright infringements· cooperation with your law offlce(s) in Asia

Anfang der weitergeleiteten E-Mail:

Von: "Achache,Patrick" <patrick achache@guardaley,com>
Datum: 10. Dezember 200812:59:04 MEZ
An: brandt@bb-Iegal,de
Betreff: Copyright Infringements. cooperation with your law offlce(s) In Asia
Antwort an: patrick.achache@guardalev.com

Dear Mr.Brandt,
as spoken on the phone, I send you my questions regarding fighting copyright infiingements
on the basis of internet technologies.
We are a company based in the UK and Gennany specialised in producing forensic technical
evidence for criminal and civil rights proceedings.
We are searching for a strong partner allowing us to claim damages from several hundred
infringers to stop them to spread our client's product in Asia especially India, Thailand and
China.

In regard to that we kindly ask you to have a look on the following questions:
What circumstances allow us to request contact details for infringers under the specific laws?
Are these for example depending on the number of files shared or the period the user stayed
online and provided the data?
Are there infringements which weighten heavyer than others e.g. adult content or sofware
which is not even released?
Does one have to initiate a criminal law case first?
Are there already similar cases in India? Judgements?
Do the Internet service providers demand money for the addresses of infringers?
Do we need a special indian expert opinion for our monitoring software to obtain the data?
We feature a software for managing that amount of adress requests and claims, if you need
support to handle the huge amount of data.
It would be free for the law offices and is developed to guarantee a perfect workflow
between GuardaLey as the data provider and the law offices as acting partner.
I am looking forward to your answers, many thanks in advance
Regards
Patrick Achache

ps: Would you mind to confinn the receipt ofthis email?
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Patrick Achache
IP Department

Guardaley Ltd.
Telefon (direkt) +49 (0)176/24791824
mailto:patrick.achache@guardaley.com

GuardaLey Ltd: Geschaftsfiihrer: Ben Perino; Reading(UK.) and KarIsruhe(D); Company No.
06576149;
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BaumgartenBrandt Attorneys at Law
Friedrichstr. 95-10117 Berlin
Attorneys at Law

State Court Berlin
Littenstraße 12-17
10179 Berlin

Sekretary
Direct dial
E-Mail
Our code

Dr. Ralf Baumgarten
Philipp Brandt
AndréNourbakhsch

Ms. Haase
+49 30 20 60 97 90-75
haase@bb-legal.de
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10117 Berlin
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April 15, 2011

URGENT! Please submit immediately!
-16055/11
In the matter of the preliminary injunction
Guardaley Ltd. inter al. v. BaumgartenBrandt GbR
We substantiate our objection of 3/15/2011 as follows:
I. Facts
1.

About the Parties
Petitioner No. 1 for the injunction* is a capital company with limited liability
(Limited) under English law, formed on 4/24/2008.
Initial Proof: Extract from the Companies' House Register as
- Exhibit AG 1 –
It has maintained a branch in Germany in Karlsruhe since 1/29/2009.
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Initial Proof: Commercial Register extract for Petitioner No. 1 as
- Exhibit AG 2 Petitioner No. 2 for the injunction*acts in commerce for Petitioner No. 1 as Director of Data
Services.
Initial Proof: Affidavit of Petitioner No. 2 of 12/31/2009 before the
United States District Court for the District of Columbia (File no.: CA.
1:10-cv-00453-RMC) in English as
- Exhibit AG 3 –
Respondent against the injunction* is a law office located in Berlin.
Attorney André Nourbakhsch (formerly Respondent No. 2 against the motion*) is an employee
of the Respondent. In such capacity, he works at the address of the Respondent solely for the
Respondent and does not pursue his own business activities there. Without limiting the generality
of the foregoing, he is not a partner or managing director of the Respondent against the
injunction.
2.

Contractual Relationship between Petitioner No. 1 and the Respondent
There was a contractual relationship between Petitioner No. 1 and the Respondent, on the basis
of which Petitioner No. 1 developed, and made administrative software available to Respondent
for the duration of the contract.
In addition, Petitioner No. 1 entered into contracts with holders of copyrights for films. The
subject of such contracts is the collection and documentation, for secure evidentiary purposes, of
IP connection data of internet connection owners offering for download, in infringement of
copyright, copyrighted works of clients of Petitioner No. 1 to other users, in a so-called peer-topeer procedure (also called file-sharing). In this connection, it is denied, on the basis of lack of
knowledge, that the Petitioner [sic] was also commissioned by its clients to investigate the IP
data of owners of connections who merely attempted to download copyrighted works, without it
being documented that the download was actually completed, much less that such works were
offered via such connections for download, i.e., were publicly made available.
The Respondent also entered into contracts, for the provision of legal services, with copyright
holders that had previously also entered into contracts with Petitioner No. 1 for the investigation
of IP addresses. Respondent, in the context of its legal services, moves for orders to secure and
reveal IP addresses of the connection owners behind the Internet service providers and asserts
against such persons cease-and-desist and damages claims. Respondent is commissioned by its
clients solely to proceed against such connection owners who make films publicly available,
within the meaning of § 19 a of the Copyright Law, on the Internet, in infringement of copyright.
It was not, and is not, commissioned to proceed against connection owners who merely attempt
to download films, without offering the same to the public. For the motion to obtain the orders to
secure and reveal pursuant to § 109 (9) of the Copyright Law, necessary to conduct the ceaseand-desist proceedings, the Respondent presents to the respective court the Affidavit of
Petitioner No. 2, in which Petitioner No. 2 declares that that only such IP addresses are identified
as offering filmed works for download. He did not declare therein that Petitioner No. 1
investigates the IP addresses of persons who merely download filmed works or who have only
attempted to do so.
Initial Proof: Affidavit of Petitioner No. 2 as
- Exhibit AG 4 -

Clients of Petitioner No. 1 were, and some still are, still clients of Respondent. Mr. Mark Damon,
who is mentioned in the Affidavit of Ms. Barbara Mudge, represents, for example, the company
Foresight Unlimited, located in the USA, and which at the time of the statements at issue in this
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dispute was both a client of Petitioner No. 1 and a client of the Respondent. In order to comply with
its obligations as attorneys pursuant to the service agreements with its clients pursuant to the
Federal Attorneys’ Regulation and the Regulation of Professional Responsibility, Respondent
naturally continues to maintain contact with its clients, and thus with Mr. Mark Damon of Foresight
Unlimited, irrespective of the existence of contractual relationships of clients of Petitioner No. 1.
3. Termination of the Contractual Relationship between Petitioner No. 1 and the
Respondent
Respondent terminated, as of 1/21/2011, the contract between Petitioner No. 1 and the
Respondent, without notice. The termination was sent to the Petitioner No. 1 and was received by
the latter prior thereto by fax on 1/21/2011.
Initial Proof: Termination letter by the Respondent dated 1/21/2011
with transmission report of the fax transmission on
1/21/2011, 20:07 as
- Exhibit AG 5 In addition, as of 1/25/2011, Petitioner No. 1 declared to the Respondent, over the signature of
Petitioner No. 2, the termination, without notice, of the of the existing contract. The termination
was received by the Respondent by fax on 1/25/2011, at14:37 and on 1/26/2011 by mail.
Initial Proof: Telefax of the Termination Letter of Petitioner No. 1 for
the injunction dated 1/25/2011, 14:37
- Exhibit AG 6 Thus, the Petitioners knew, at least at the time of sending the motion for preliminary injunction to
the State Court of Berlin, of the termination of the contract by the Respondent. While the motion
for the issuance of the preliminary injunction is dated 1/21/2011, it was not received by the Court
until 1/26/2011. The sending of the motion thus cannot have occurred prior to Tuesday,
1/25/2011. In fact, we allege that the Petitioners sent the motion for issuance of the preliminary
injunction after 1/25/2011, 14:37, i.e., after receipt by Respondent of the termination by Petitioner
No. 1. If the Petitioners are of a different view, then let them state and prove such.
To the extent the Petitioners in their motion for issuance of the preliminary injunction state that
they were in a contractual relationship with the Respondent commencing in 2009, then the result
is that they intentionally failed to state the fact that such contract had ended as of 1/21/2011. We
expressly refer to the criminal law relevance of such false testimony.
4. Telephone Conversation between Mr. Nourbakhsch and Ms. Barbara Mudge
a. Professional Position of Ms Barbara Mudge and Reason for Calling Her
Ms. Barbara Mudge is a member of the Board of Directors of the Independent Film and
Television Alliance (IFTA) in Los Angeles, USA. She is responsible for companies from the film
industry that are IFTA members. Included among such companies is, as can be seen from the text
of the Affidavit of Ms. Barbara Mudge (Exhibit AS 3), Foresight Unlimited, represented by Mr.
Mark Damon.
Ms. Mudge has also been active for some time as an employee of Petitioner No. 1.
Initial Proof: Email of Ms. Barbara Mudge of 2/25/2011 as
- Exhibit AG 7 Thus, Ms. Mudge was, and is, at no time a client of Petitioner No. 1, but rather its employee.
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In addition, neither the Petitioners nor Ms. Barbara Mudge state, in the grounds of the motion or
in the preliminary injunction, the background of the telephone conversation between Ms. Mudge
and Mr. Nourbakhsch. Ms. Barbara Mudge did not, as the grounds of the motion and the
Affidavit might suggest, call Mr. Nourbakhsch for no reason. Rather, the telephone call took
place after the Respondent had called its client, Foresight Unlimited. Apparently, thereafter Mr.
Mark Damon of Foresight Unlimited called Ms. Mudge. It is impossible for us to know whether
Ms. Mudge was then speaking to Mr. Nourbakhsch as a representative of Foresight Unlimited or
in her capacity as an employee of Petitioner No. 1. In any case, the conversation took place at the
desire, and on the initiative, of Ms. Mudge and with the knowledge of the client of the
Respondent, Foresight Unlimited.
The information transmitted to Ms. Mudge in the conversation with Mr. Nourbakhsch related solely
to the client relationship between the Respondent and the client, Foresight Unlimited, and the
telephone conversation previously conducted with Mr. Mark Damon. Ms. Mudge wanted to hear
again for herself the questions raised therein. In this connection, reference was expressly and
repeatedly made during the conversation to the conversation with Mr. Damon and Ms. Mudge
repeatedly stated that Mr. Damon was her client and that she was, in her telephone call, complying
with his request that she hear for herself was had been stated to him.
Initial Proof: Testimony of Mr. Nourbakhsch, to be subpoenaed
via the Respondent
The grounds for the motion and the Affidavit of Ms. Barbara Mudge also give the impression that
Ms. Mudge was called on 1/5/2011 at the initiative of Mr. Nourbakhsch. In fact it was Ms. Barbara
Mudge herself who initially tried to call Mr. Nourbakhsch on 1/5/2011, at ca. 16:30.
Initial Proof: Testimony of the employee of the Respondent, Ms.
Nadine Haase, to be subpoenaed via the Respondent
Since Mr. Nourbakhsch was not available at the time of Ms. Mudge’s call, Mr. Nourbakhsch as
well as Mr. Philipp Brandt, Partner of the Respondent, called Ms. Mudge back on the same day.
Initial Proof: Testimony of Mr Nourbakhsch, to be subpoenaed
via the Respondent
Ms. Mudge has incompletely and incorrectly represented the contents of the telephone
conversation. At the time of making the Affidavit of 1/16/2011, and thus 11 days after the telephone
conversation, Ms. Mudge was apparently unable to remember precisely the contents of the
conversation. This is seen in the fact that she writes: “In gist, a telephone conversation with the
following contents took place”. Thereupon she provides „the gist“ of a summary of the contents of
the conversation, abridged to the motion for the injunction and incorrectly and incompletely states
what was said. In addition, the conversation was in English, and thus a foreign language for Mr.
Nourbakhsch. Moreover, the contents of the conversation were of a legal nature, as a result of
which, Ms. Mudge, who unlike Attorney Nourbakhsch, is not an attorney, could have
misunderstood what Mr. Nourbakhsch said.
That Ms. Mudge misunderstood the contents of the conversation, is seen with respect to the
statement (which is no longer part of the dispute) in Point 1) of the Affidavit (Exhibit AS 3).
Already in this Point Ms. Mudge incorrectly stated what was said: Mr. Nourbakhsch informed Ms.
Mudge that Petitioner No. 1 had, over a period of five months, transmitted to another law firm IP
connection data that Petitioner No. 1 had collected for a copyright holder which was being legally
represented by the Respondent. Such law firm had then, at the instigation of Petitioner No. 1,
conducted, in the name of the copyright holder, copyright proceedings pursuant to § 101 ( 9) of the
Copyright Law at various State Courts and had obtained appropriated orders for the disclosure of
the data on the owners of the Internet connections. Mr. Nourbakhsch informed Ms. Mudge that
there was an exclusive client relationship between the copyright holder and the Respondent and the
Petitioners did not inform the copyright holder of the transmission of the data to the third law firm.
In contrast therewith, Ms. Mudge alleges in the Affidavit that Mr. Nourbakhsch stated that legal
titles had been obtained which had been assigned to the Respondent. The Respondent does not have
rights assigned to it. It is also incomprehensible for Ms. Mudge to claim that Mr Nourbakhsch
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claimed that the third law firm had instituted legal complaint.
b. As to the statements in the conversation that relate to the dispute
aa. As to Heading Point 1. a) — Theft of Software
In the telephone conversation at issue with Ms. Mudge, Mr. Nourbakhsch did not say that
Petitioner No. 2 had stolen the investigation software used by Petitioner No. 1 from a Swiss
company. Rather, Mr. Nourbakhsch merely informed Ms. Mudge about the circumstances of the
previous employment of Petitioner No. 2 with Logistep AG. Specifically, he informed her that
the Petitioner No. 2 had been employed until October 31, 2008, as Manager of the Technical
Department of Logistep AG and that the latter had developed software for the investigation of
copyright infringements. In an affidavit for a complaint in the USA against Petitioner No. 1 that
has been published in the Internet Petitioner No. 2, however, claimed that he had been working
for the Petitioner No. 1 since the beginning of 2007.
Initial Proof: Testimony of Mr.Nourbakhsch, to be subpoenaed via
the Respondent
In addition, Mr. Nourbakhsch reported to Ms. Mudge that employees of Logistep AG had seen in
the company car of Petitioner No. 2, during the latter’s employment for Logistep AG, brochures
and business cards of Guardaley Ltd.
Initial Proof: Testimony of Mr. Nourbakhsch, to be subpoenaed
via the Respondent
Mr. Nourbakhsch expressly informed Ms. Mudge, that on the basis of the overall appearance of
the circumstances, he could no longer, despite the long and good cooperation with the Petitioners,
assume with certainty that Petitioner No. 2 had not, in the development of the software of
Petitioner No. 1, had illegal recourse to the copyrighted know-how of Logistep AG. Mr.
Nourbakhsch repeatedly emphasized that so far it was all only justified uncertainty, that the
Respondent had, however, tried and was continuing to attempt to clarify the issue with Petitioner
No. 1, in order to remove the doubts.
Initial Proof: Testimony of Mr. Nourbakhsch, to be subpoenaed via
the Respondent
In addition, Mr. Nourbakhsch told Ms. Mudge, that Petitioner No. 2 was not willing, despite
written demand by the Respondents, to dispel such uncertainties by making an affidavit.
Initial Proof: Testimony of Mr. Nourbakhsch, to be subpoenaed via
the Respondent
Ms. Mudge failed to state all of these details in the Affidavit. She only reports what “stuck in her
mind” after the telephone conversation of 11 days previously. And that is solely her own
conclusion from the details of what was said, to wit, that the software had been “stolen”.
bb. As to Heading Point 1.b) aa) — Undependable Research Service
Mr. Nourbakhsch indicated to Ms. Mudge that the Respondent had learned that the IP
connection data determined by the Petitioner No. on the commission of the copyright
holders was not 100% accurate. That the Petitioner No. 1 had included not only so-called
uploaders, i.e., those offering works, but also persons who had made download inquiries to
Petitioner No. 1. In addition, Mr. Nourbakhsch said that Petitioner No. 1 did not distinguish
between up- and download determinations or did not mark them appropriately. The
download inquiries were [verb missing…probably “designated”] as “Determinations”, of
which it was unable to be determined how many there were, without exception for civil
law copyright claims without meaning. This meant that an unknown number of cease and
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desist letters about copyright infringements might have been undertaken without a legal
basis and that the Respondent did not have any way, either at that time, or today, of
identifying such. Finally, Mr. Nourbakhsch indicated to Ms. Mudge that unjustified cease
and desist letters could, in certain circumstances, result in damages claims of the persons
receiving such letters against the copyright holders.
Initial Proof: Testimony of Mr. Nourbakhsch, to be subpoenaed via
the Respondent
cc. As to Heading Point 1.b) bb) — Class Action in the USA Pending
Mr. Nourbakhsch indicated to Ms. Mudge that a class action complaint was to be found on the
Internet, from which it could be seen that a plaintiff had instituted suit for himself as well as for
4,500 other affected persons against various parties, inter alia, Petitioner No. 1. He also informed
her that the complaint was, on the basis of the grounds, based upon the accusation of “fraud and
extortion”.
Initial Proof:

Testimony of Mr. Nourbakhsch, to be subpoenaed via
the Respondent

d. As to Heading Point 1. b) cc) — Offering Services by Others
In addition, the Affidavit of Ms. Mudge is incorrect to the extent that it claims that Mr
Nourbakhsch offered to have investigations performed for “her clients” by another, specified
company. The only correct aspect of this statement is that Ms. Mudge asked Mr. Nourbakhsch if
there were other service providers as an alternative to Petitioner No. 1. Mr. Nourbakhsch answered
this question by saying that there were numerous firms on the market. In response to the additional
question by Ms. Mudge, as to whether and to what extent a change of service provider was
possible, Mr. Nourbakhsch, in the context of his technical understanding, answered that the
assumption of investigative activities by another firm was at least technically possible without
problem.
5. In the Alternative: No Allegation of Untrue Facts
There would also be true facts in the statements forming the subject of the dispute. With respect
thereto, individually:
a. As to Heading Point 1. a) — Theft of Software
It is claimed that, in the development of the software used for research by Petitioner No. 1, that
the software was thus “stolen”. That the investigative software of Petitioner No. 1 is based on the
knowledge of third parties can be concluded from the circumstances, particularly the
circumstances relating to the employment of Petitioner No. 2.
In the judicial proceeding before the United States District Court for the District of Columbia,
Petitioner No. 2 claimed, in an affidavit of 12/31/.2009 (File No..: CA. 1:10-cv-00453-RMC) to
have been employed since January 2007 for the Petitioner No. 1.
Initial Proof: Affidavit of Petitioner No. 2 before the United States
District Court for the District of Columbia
dated12/31/2009(File No.: CA. 1:10-cv-00453-RMC) in
the English language, previously submitted as
- Exhibit AG 3 He was, however, employed at Logistep AG, with its offices in Steinhausen, Switzerland, in a
managerial position as Chief Technical Officer, i.e., Manager of Technology. Thereafter, until
2/21/2009, he was an independent contractor for Logistep AG.
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Initial Proof: 1. Affidavit of Mr. Richard Schneider, Member of
the Administrative Board of Logistep AG,
Sennweidstr. 45, 6312 Steinhausen, Switzerland as
- Exhibit AG 8 2. Testimony of Mr. Richard Schneider,
Logistep AG, Sennweidstr. 45, 6312
Steinhausen, Switzerland
Logistep AG provides, as does Petitioner No. 1, services in the Internet and in the area of Internet
security.
Initial Proof: 1. Commercial Register extract of Logistep AG
as
- Exhibit AG 9 2. Affidavit of Mr. Richard Schneider, Member
of the Administrative Board of Logistep AG,
Sennweidstr. 45, 6312 Steinhausen, Switzerland,
previously submitted as
- Exhibit AG 8 3.Testimony of Mr. Richard Schneider, Logistep
AG, Sennweidstr. 45, 6312 Steinhausen, Switzerland
Logistep AG was one of the first companies to develop and use software for the collection, for
secure evidentiary purposes, of IP addresses. Such software was develop by several Logistep AG
employees over a period from February 2004 to May 2005 and has continuously been developed
since then.
Initial Proof: 1. Affidavit of Mr. Richard Schneider,
Member of the Administrative Board of
Logistep AG, previously submitted as
- Exhibit AG 8 2. Testimony of Mr. Richard Schneider,
Logistep AG, Sennweidstr. 45, 6312
Steinhausen, Switzerland
Petitioner No. 2 never disclosed to Respondent that he had worked for Logistep AG in the past, nor
did he disclose that he had been employed by Logistep AG until October 31, 2008, and had worked
with it until 2/21/2009 as an independent contractor.
According thereto, Petitioner No. 2, by his own statement, worked in a parallel fashion for
Petitioner No. 1 in the same position, without disclosing this to Logistep AG.
Petitioner No. 2 also had, prior to his departure from Logistep AG his calls secretly forwarded from
his office telephone number at Logistep AG to his cell phone number, 0176-24791824. He had the
call forwarding installed, not on his telephone, but rather at the Logistep AG telephone services
provider, so that the call forwarding would not be seen on the displays of the Logistep
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AG telephones. The call forwarding was discovered by chance only on 4/29/2010 by Mr. Richard
Schneider and Mr. Michael Wicher of Logistep AG.
Initial Proof: 1. Affidavit of Mr. Richard Schneider,
Member of the Administrative Board of
Logistep AG, previously submitted as
- Exhibit AG 8 2. Testimony of Mr. Richard Schneider, Logistep
AG, Sennweidstr. 45, 6312 Steinhausen, Switzerland
3. Affidavit of Mr. Michael Wicher, Mitarbeiter der
Logistep AG as
- Exhibit AG 10 In addition, Petitioner No. 2, while he was working for Logistep AG, had all emails directed to his
email address achache@logistepag.com at Logistep AG forwarded to his private email address.
Initial Proof: Affidavit of Mr. Leszek Oginski, Direktor der
Logistep AG as
- Exhibit AG 11Finally, Mr. Oginski of Logistep AG saw brochures and business cards of Guardaley Ltd. In the
company car of Petitioner No. 2, while he was still working for Logistep AG.
Initial Proof: Affidavit of theHerm Leszek Oginski, Director
der Logistep AG, previously submitted as
- Exhibit AG 11 Petitioner No. 2, however, offered, in the name of Petitioner No. 1, to the Respondent already on
12/10/2008, i.e., while he was still working for Logistep AG as an independent contractor, to
collect data on internet connection owners who offer copyrighted works for downloading on the
Internet.
Initial Proof: Email dated 12/10/2008 of Petitioner No.

2 as
Exhibit AG 12 -

In light of the fact that Logistep AG employed three employees for some 16 months in the
development of its investigative software it is remarkable that Petitioner No. 1 was able, prior to
the departure of Petitioner No. 2 from Logistep AG, to offer the same services as Logistep AG.
The doubts of Respondent as to the copyright status and above all as to the reliability of the
„Observer" software were intensified by reason of the fact that Petitioner No. 2 contacted Mr.
Nourbakhsch on 11/30/2011 by email and requested that the Respondent only use the expert
opinion on the functionality and reliability of the “Observer” software only in critically
necessary cases, without being able to state a credible reason therefor.
Initial Proof: Email of 11/30/2010 of Petitioner No. 2 as
- Exhibit AG 13 -
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As a result of the aggregate impression of such facts, the Respondent began to have doubts about
the copyright status of the “Observer” data collection software of the Respondents [sic {has to be
“Petitioners”}]. The Respondent feared that Petitioner No. 2 could have had recourse to the
know-how of his previous employer, Logistep AG, in the development of the investigative
software used by Petitioner No. 1.
As a result, Mr. Nourbakhsch asked both Petitioners for a binding counterstatement in the form
of an affidavit for the purpose of removing such misgivings.
Initial Proof: Email of Mr. Nourbakhsch of 1/12/2011, with
attachments, as
- Exhibit AG 14 Both Petitioners refused, until making the motion for preliminary injunction, to make such an
affidavit and thus to remove such doubts. All they did was inform the Respondent that they had
transmitted the affidavits to a Mr. Guido Hettinger and that that the affidavits would be able to
be executed „only after the completion of an outside examination".
Initial Proof: Email of Petitioner No. 2 dated 1/14/2011
- Exhibit AG 15 Only in the context of the motion for preliminary injunction did the Petitioners make such a
statement.
b. As to Heading Point 1. b) aa) — Unreliable Investigative Services
Petitioner No. 1 is, as noted above, obligated and authorized to collect for the Respondent only
the IP data of so-called uploaders, but not, that of persons who only engage in a so-called
download or only inquire as to a download of copyrighted films. Commensurately, the
Respondent only issues cease and desist letters against the upload, as making publicly accessible
pursuant to § 19 a of the Copyright Law.
In January 2011, Respondent learned from ipoque GmbH that the investigative services being
performed by Petitioner No. 1 were, in part, not what had been agreed upon with the copyright
holders and did not correspond with the cease and desist letters and were thus unreliable.
ipoque GmbH is an IT firm that offers various services in the area of bandwidth and Internet
management. The company is active internationally, inter alia, for various German universities.
Initial Proof: 1. Presentation of representative clients of ipoque GmbH
under their Internet presence at
http://www.ipoque.comicompany/customerreferences as
- Exhibit AG 16 –
2. Testimony of Dr. Frank Stummer, to be subpoenaed via
ipoque GmbH, Mozartstral3e 3, 04107 Leipzig
One area, for which, inter alii, Dr. Frank Stummer is responsible, is the forensic data investigation
of IP addresses where copyright infringements are occurring.
On the basis of the following incident, ipoque GmbH determined that Petitioner No. 1 collects IP
data on owners of connections which are not making any films publicly available, which are thus
not engaging in any “upload.”
On 11/18/2009 at 01:03:25 CET, ipoque GmbH conducted a so-called test screening of the film
„Antichrist" on the Internet. This film was being investigated at such time by Petitioner No. 1, on
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Internet exchanges, especially Peer2Peer networks such „Bittorrent", in the name of the copyright
holder. The IP addresses collected by Petitioner No. 1 were identified by the Respondent in a
proceeding pursuant to § 101 (9) of the Patent Law and a cease and desist letter sent to the owners
of the connection pursuant to §§ 97, 19a of the Patent law, for the impermissible making publicly
available of the aforementioned film.
In the course of such test screening, ipoque GmbH’s software searched for the sources of illegal
copies of the aforementioned film in the „Bittorrent" network, i.e., searched for download
possibilities from servers offering such files (uploaders). On the ipoque GmbH servers there was at
this time, as at no other time, a complete or partial copy of the work “Antichrist". For this reason,
no part of the film “Antichrist” was offered in the „Bittorent“ network by ipoque GmbH, nor was
this impression given on the Internet.
Initial Proof: 1. Testimony of the expert witness, Dr. Frank Stummer,
to be subpoenaed via ipoque GmbH, Mozartstrafle 3,
04107 Leipzig
2. Powerpoint presentation by ipoque GmbH “Facts about
the Cease and Desist Letter for “Antichrist,”
BaumgartenBrandt to ipoque, 11/18/2009" dated
1/13/2011 as
- Exhibit AG 17 Following the test screening, ipoque GmbH received a cease and desist letter, including an
assessment of costs, from the Respondent, in which it was demanded that ipoque GmbH make a
cease and desist undertaking by 5/18/2010. The accusation was of an upload constituting a
copyright infringement, i.e., the making publicly available of the film „Antichrist" at the
aforementioned time of the test screening.
Initial Proof: 1. Testimony of Dr. Frank Stummer, to be subpoenaed
via ipoque GmbH, Mozartstral3e 3, 04107 Leipzig
2. Cease and desist letter of 4/27/2010 to ipoque GmbH as
- Exhibit AG 18It is documented, as reliable evidence, that it is technically impossible for ipoque GmbH to have
offered such a file in whole or in part, for a so-called “upload” to have occurred. It is also
technically impossible for a download of the file to have occurred, which was not an accusation
made in the cease and desist letter. At the time in question, there was contact with only one single
third-party server on the part of ipoque GmbH, which this can only be attributed to Petitioner No.
1. But Petitioner No. 1, for its part, did not offer parts of the film. Rather, the Bittorrent monitoring
program [of] Petitioner No 1 was set in such a way that it represented to other users, i.e., to their
programs, by means of a falsified bit field, that it was always in possession of 50% of the file being
sought, i.e., as to which inquiry was being made.
Initial Proof: 1. Testimony of the expert witness, Dr. Frank Stummer,
to be subpoenaed via ipoque GmbH, Mozartstrafle 3,
04107 Leipzig
2. Powerpoint presentation by ipoque GmbH “Facts about
the Cease and Desist Letter for “Antichrist”,
BaumgartenBrandt to ipoque, 11/18/2009" dated
1/13/2011 as
- Exhibit AG 17 For purposes of technical understanding, it should be explained that, as soon as a Bittorrent client
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program of a user receives such a notice from another client program, it sends to the client of the
other user a download inquiry for such file parts. Such an inquiry was sent at the time from the
program (client) of ipoque GmbH to the server of Petitioner No. 1 and thereupon the IP address of
the user, i.e., specifically the former IP address of ipoque GmbH’s server, was recorded by
Petitioner No. 1. That occurred even though ipoque GmbH neither offered an upload in
infringement of copyright nor effected a download in infringement of copyright, because the server
of ipoque GmbH could not receive any parts of the copyrighted file from the server of Petitioner
No. 1, because they were not there.
Initial Proof: 1. Testimony of the expert witness, Dr. Frank Stummer,
to be subpoenaed via ipoque GmbH, Mozartstrafle 3,
04107 Leipzig
2.

Powerpoint presentation by ipoque GmbH “Facts about the
Cease and Desist Letter for “Antichrist,”BaumgartenBrandt
to ipoque, 11/18/2009" dated 1/13/2011 as
- Exhibit AG 17 -

The consequence of this was that ipoque GmbH wrongfully received a cease and desist letter, on
the basis of incorrect data collection.
After such cease and desist order became known, Petitioners had a meeting with ipoque GmbH’s
attorneys, as well as with Mr. Stummer. In the context of such meeting the aforementioned
power point presentation (Exhibit AG 17) was shown to the Petitioners.
Initial Proof: Testimony
of Mr.
Dr. Frank Stummer, to be
subpoenaed via ipoque GmbH, Mozartstral3e 3,
04107 Leipzig
Subsequently, Petitioners intentionally failed to disclose the entire contents thereof to the
Respondent and to the clients of Petitioner No. 1. Only when the Respondent happened to have
contact with ipoque GmbH in January 2011, did it learn that Petitioner No. 1 had made incorrect
data determinations. After ipoque GmbH informed the Respondent by telephone that the
monitoring services of Petitioner No. 1 were defective, employees of the Respondent, including
Mr. Andre Nourbakhsch and Mr. Christian Roloff traveled on 1/13/2011 to ipoque GmbH at its
offices in Leipzig and had the course of the test screening explained to them, using the
PowerPoint presentation that ipoque GmbH had already shown to Petitioner No. 1.
Initial Proof: 1. Testimony
of
Mr. André Nourbakhsch, to be
subpoenaed via the Respondent
2. Testimony of Mr. Christian Roloff, to be subpoenaed
via the Respondent
c.

As to Heading Point 1. b) bb) — Class Action pending in the USA
Contrary to the allegation of Petitioners, a class action is pending in the USA against Petitioner
No. 1. Mr. Dimitriy Shirokov, in his own name and in the name of 4,756 persons, instituted suit
against Dunlap, Grubb & Weaver PLLC, US Copyright Group, Thomas Dunlop,
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Nicholas Kurtz, Petitioner No. 1 and Achte/Neunte Boll Kino Beteiligungs Gmbh & Co KG. The
plaintiffs there are being represented by the law firm of BOOTH SWEET LLP in Cambridge,
Massachusetts, USA..
Initial Proof: Class action by 4,756 plaintiffs against, inter
alia, Petitioner No. 1, made available online under
http://boothsweet.com/wpcontent/uploads/2010/08/
Master-Complaintl.pdf by the law firm of BOOTH
SWEET LLP, 32R Essex Street Studio 1A, Cambridge,
MA 02139, USA, as
- Exhibit AG 19 The complaint was filed no later than 11/26/2010 at the United States District Court, District of
Massachusetts. It has the file number 1:10-CV-12043-GAOt. On 11/26/2010, the court sent a
notice to the defendants as to the fact that complaint had filed. The notice said: „A lawsuit has
been filed against you".
Initial Proof: Notice of 11/26/2010 of the United States District
Court, District of Massachusetts to the defendants as
to the filing of a complaint
- Exhibit AG 20 The notice of the court also contained the demand to the defendants to answer the complaint
within 21 days. In the system of prosecution of civil matters by the parties, the notice of the court
of 11/26/2010 is sent to the defendants there by the attorneys of the plaintiffs. The Respondent has
no knowledge of the extent to which the complaint has been received by Petitioner No. 1.
We assume that the Director of Petitioner No. 1, when he writes in his Affidavit (Exhibit AS 1)
that a complaint of one individual person existed that the Petitioner No. 1 did not receive within
21 days, is referring to the complaint in Exhibit AG 19. In the complaint in Exhibit AG 19
reference is made only to the „Plaintiff" in the singular; as one, however, can easily see when one
reads the designation of the parties and Point 1 of the Introduction, Mr. Dimitriy Shirokov sued
for injunctive relieve „on behalf of himself and all others similarly situated" and „on behalf of
himself and 4,576 other similarly-situated victims" against, inter al., Petitioner No. 1. In addition,
the complaint was filed and accepted as a „Complaint Class Action", i.e.., a class action. Unlike in
the Federal Republic of Germany, this is possible in the United States. Other complaints in the
USA against Petitioner No. 1 were not able to be located on the Internet, where complaints have
to be made available, by the Respondent. Die Petitioner No. 1 is politely requested, if it intends to
maintain its allegation that a complaint by one single person existed, to submit the complaint of
such single person.
At bottom, it is clear that a class action complaint by 4,576 persons is pending and that Mr.
Nourbakhsch, in his statement that 4,300 persons had filed a class action complaint against
Petitioner
No. 1, had actually understated the situation. The statement by the Director of Petitioner No. 1, Mr.
Ben Perino, in the affidavit (Exhibit AS 1), that there had been at no time a class action complaint
against Petitioner No. 1, thus is, in consequence, contrary to the facts.
6.

Defective or Incomplete Service of the Order of 2/10/2011
The order of the State Court of Berlin of 2/10/2011 was neither delivered directly to Mr.
Nourbakhsch nor was the order given to a person living or employed at the home address of Mr.
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Nourbakhsch or deposited into the mail box at the home address of Mr. Nourbakhsch. Only the
Respondent received a certified copy of the order, addressed to Mr. Nourbakhsch. This was
deposited on 2/11/2011 in the mail box of the Respondent. The undersigned, however, have not
appeared, either vis-á-vis the Court, nor vis-á-vis the Petitioners, as the procedural or trial
representatives of Mr. Nourbakhsch.
The order of 2/10/2011 was deposited in the mail box of the Respondent, to wit on Friday,
2/11/2011 at its offices, but without the motion and the exhibits thereto.
II. Legal Considerations
1.

No Execution of the Preliminary Injunction

a.

No Service of the Order upon Mr. Andre Nourbakhsch
As a result of the failure to serve the order of 2/10/2011 upon Mr. Nourbakhsch, the order has not
been executed vis-á-vis the latter, §§ 936, 929 (2) Code of Civil Procedure. The order was neither
served upon him directly pursuant to § 191 Code of Civil Procedure, taken together with § 177
Code of Civil Procedure, nor as a substitute service pursuant to § 178 (1) No. 1 Code of Civil
Procedure at the home of Mr. Nourbakhsch.
Depositing the order in the mail box of the Respondent does not constitute effective service upon
Mr. Nourbakhsch. Service at the address of his professional activity, by placing in the mail box of
the Respondent, was not possible as substitute service pursuant to § 178 (1) No. 2 Code of Civil
Procedure, § 180 sent.. 1 Code of Civil Procedure. The address of the Respondent is not the office
of Mr. Nourbakhsch within the meaning of § 178 (1) No. 2 Code of Civil Procedure. An office
within the meaning of § 178 (1) No. 2 Code of Civil Procedure is an area devoted to the business
activity of the recipient of service (Baumbach/Lauterbach/Albers/Hartmann, [Commentary on the]
Code of Civil Procedure, 69th ed.,, 2011, § 178 note 16; Federal Supreme Court {for nonconstitutional matters}] N[eue]J[uristische]W[ochenschrift]-R[echtsprechungs-]R[eport=New
Legal Weekly –Case Report]** 2010, 489 (490) note 15). The recipient of service himself has to
maintain a business office under the address (Federal Supreme Court, NJW 1998, 1958 (1959)).
Since Mr. Nourbakhsch, as an employee, does not pursue his own business activities in the offices
of the Respondent, as noted above, substitute service at the address of the Respondent is, for such
reason, excluded.
Since there was not, prior to the substitute service, any attempt to effect service upon the recipient
of the service personally, substitute service pursuant to § 178 (1) No. 2 Code of Civil Procedure, §
180 sent. 1Code of Civil Procedure is also excluded.
Service pursuant to § 172 (1) Code of Civil Procedure was also not effectively made upon
Respondent as the procedural representative of Mr. Nourbakhsch, since the Respondent was not,
or [sic] is not, the procedural representative of Mr. Nourbakhsch While the Respondent appeared
as the representative of Mr. Nourbakhsch in the pre-trial cease and desist [matter], such
appearance does not extend, however, to the judicial injunctive proceeding. The judicial
proceeding commencing with the service of the preliminary injunction is, with respect to the pretrial attorney correspondence about a cease and desist letter, a new phase and is to be
distinguished therefrom (Superior State Court of Hamburg NJW-RR 1993, 958; Musielak,
[Commentary on the] Code of Civil Procedure , 7th ed. 2009, § 172, note 2).
Since, however, the order was not executed vis-á-vis Mr. Nourbakhsch, he is no longer a party to
the proceeding and can thus be heard as a witness. As the [Berlin] Superior Court has held, a
party to a dispute who, while he was a party to the proceeding in the first instance, but, by reason
of failure to appeal, is not a party to the appellate proceeding being pursued by the other parties to
the dispute, may be heard as a witness (Superior Court [for Berlin], M[onatsschrift für]D
[eutsches]R[echt=Monthly Journal on German Law] 1981, 765). The Superior State Court of
Koblenz held the same (Superior State Court of Koblenz, NJW-RR 2003, 283). The same
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conclusion has to apply to the opponents of a motion for a preliminary injunction who are, as a
result of failure to execute the injunction, no longer parties to the proceeding.
b.

Service of the Order upon the Respondent without the Motion
The Petitioners have also not executed the injunction vis-á-vis the Respondent. To effect
execution, there had to have been, in addition to the service of the order, a service of the motion as
well, since the order of the LG Berlin of 10.02.2011 is, read alone, without the motion, not able to
be understood.
Reference to the motion is made several times in the order. Thus, already in the decision as to
costs, the calculation is made on the basis of the motion. The Respondent thus does not know to
which points in the heading the partial amounts in controversy relate. In addition, in the grounds of
the decision, on p. 5, 3rd paragraph, a position is taken on the partial prayer in 2.d) of the motion,
without it being clear to the Respondent what prayer is meant, and what statement is supposed to
be unfair pursuant to § 4 No. 10 Unfair Competition Law.
In cases where an order of injunction refers to the motion in the heading or even only in the
grounds, the motion is to accompany the injunction (State Court of Wuppertal, Judgment of
3/18/2009, File No.: 3 0 480/08). This is all the more true, where the injunction refers to the
motion and the injunction is not understandable when read alone (Superior State Court of Celle,
Judgment of 2/3/1999, File No..: 2 U 279/98, juris [an online legal databank, similar to Lexis]).

2.

No Claim for Injunctive Relief

a.

No Competitive Relationship between the Parties
There is no competitive relationship between Petitioners and the Respondent. The characteristic of
being a competitor pursuant to § 8 (3) Nos. 2 and 3 Unfair Competition Law is excluded at the
outset in the case of the Respondent. The Respondent is, however, also not a competitor of the
Petitioner pursuant to § 8 (3) No. 1 Unfair Competition Law. The fact that both Respondent and
the Petitioner are active in the area of the pursuit of copyright infringements does not, by itself,
permit the conclusion that they are competitors within the meaning of § 8 (3) No. 1 Unfair
Competition Law. Competitors in the foregoing sense are solely businesses that attempt to market
the same or similar goods or services within the same group of customers ( Federal Supreme Court
GRUR 2007, 884 note 35 — Cambridge Institute; Federal Supreme Court GRUR 2007, 1079 note
18 — Federal Printer; Federal Supreme Court G[ewerblicher]R[echtsschutz und]U[rheber]R
[echt=Commercial Legal Protection and Copyright Law] 2009, 845 note 40 — Internet Video
Recorder; Federal Supreme Court GRUR 2009, 980 note 9 — Email advertising II). It cannot be
contended that the Respondent and die Petitioners offer the same or similar services. The
Petitioners offer investigative services in the Internet. The Respondent offers, however, exclusively
legal advice and representation. The fact that the services of both parties relate to copyright
infringement does not change the distinction between such services.

b.

Statement to Ms. Mudge neither an Allegation nor an Interference with Competitors
In the statements made to Ms. Mudge, there were neither facts within the meaning of § 4 No. 8
Unfair Competition Law alleged nor was a competitor interfered with pursuant to § 4 No. 10
Unfair Competition Law. Since Ms. Mudge is an employee of Petitioner No. 1, the statements
made to her are to be attributed to the Petitioner [sic] pursuant to § 166 Civil Code] analogously.
Allegations pursuant to § 4 No. 8 Unfair Competition Law must be made, however, to third
parties. The competitor affected by such allegation is not included in third parties in such sense.
Allegations made to it are not capable of fostering or interfering with the sales or supplies of the
business in question. This would only be true in the case allegations to persons who are not “in
the camp” of the Petitioners.
The same applies to unfairness pursuant to § 4 No. 10 Unfair Competition Law. An interference is
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excluded if it occurs [sic: I think what is meant is that the “allegations” are made, and thus occur,
but not, obviously, the interference, which is being denied] as a result of allegations made to a
business affected by the allegation. In such case, the allegation is not capable of resulting in an
interference with the competitor.

c.No claim for Injunctive Relief for the Statements that are the Subject of the Dispute
aa.

Evidentiary Value of the Affidavit of Ms. Barbara Mudge
In light of the abridged, “summarized in gist” and incorrect representation of the contents of the
telephone conversation between Ms. Mudge and Mr. Nourbakhsch, the Affidavit of Ms. Mudge
has no evidentiary value.

bb.

As to the Allegation in Heading Point 1. a) — Theft of the Software
With respect to the statement under Point 1.a) of the heading, neither of the Petitioners have a
claim for injunctive relief. The conditions of § 4 No. 8 Unfair Competition Law and § 823 (2)
BGB, read together with § 186, 187 Criminal Code are not satisfied. Since Mr. Nourbakhsch
never claimed that Petitioner No. 2 stole the software used by Petitioner No. 1, he did not
publicize any untrue fact.
In all other respects, the statements of Mr.Nourbakhsch to Ms. Mudge as the representative, or at
least the agent of, Foresight Unlimited, the client of the Respondent, were confidential statements,
as to which the client of the der Respondent had a justified interest, § 4 No. 8, 2nd clause, Unfair
Competition Law. Communication between attorney and client are subject, pursuant to § 43 a (2)
Federal Attorney Regulation , to attorney confidentiality. At the European level, attorney
confidentiality is protected pursuant to Art. 8 (1) European Human Rights Convention (protection
of correspondence) read together with Art. 6 (1) and (3) letter c European Human Rights
Convention (right to fair proceeding) as well as Art. 7 of the Charter of Basic Rights of the
European Union (respect for communications) read together with Art. 47 (1), (2) sent. 2 and Art. 48
(2) of the Charter of Basic Rights of the European Union (right to advice, defense and
representation, respect for rights of defense). The European Court of Justice has expressly
confirmed the protection of attorney confidentiality (European Court of Justice in: NJW 1983,
503). Communications underlying attorney confidentiality is to be categorized as confidential and
privileged. In addition, the confidentiality of the statement is a consequence of the fact that Mr.
Nourbakhsch’s statements were made to only one recipient and not to a large number of recipients.
Such communications are, in the view of the Federal Supreme Court, to be classified as
confidential ( Federal Supreme Court GRUR 1960, 135 (136) — Printing Orders).
Mr. Andre Nourbakhsch, as well as the client of the Respondent, Foresight Unlimited, also
otherwise had a justified interest in the communication. To be considered, in a balancing of the
interests, is, whether the person making the statement is legally or contractually required or
obligated to communicate the facts (Kithler/Bornkamm, [Commentary on the] Unfair
Competition Law, 29th ed., 2011, § 4, note 8.23). Mr. Nourbakhsch, as an attorney, commissioned
and obligated to protect the interests of his client, Foresight Unlimited. This is a direct
consequence of the statutory and contractual obligation of the attorney to notify and warn
(Kleine-Cosack, [Commentary on the] Federal Attorney Regulation, 6th ed., Attachment I 1, § 11
Professional Regulation of Attorneys). Neglect of such obligations would have subjected the
Respondent to a potential liability claim by its client. It is not only the right, but also the
obligation, of the attorney to prevent such from the outset.
The interest of the client of the Respondent in the information constituting the subject of the
dispute is, as a result of the large number of cases processed by using the „Observer" investigative
software of Petitioner No. 1, is to be classified as very important.

cc.

As to the Statement in Heading Point 1. b) aa) Unreliable Investigative Services
Nor, with respect to the statement under Point 1.b) aa) of the Heading, does either Petitioner have
a claim for injunctive relief. Here as well, the conditions of § 4 No. 8 Unfair Competition Law
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and § 823 (2) BGB read together with § 186, 187 StGB are not satisfied. Petitioner No. 1
provided unreliable investigative services, with the result that the statements forming the subject
of the dispute are true facts.
In all other respects, here as well, Mr. Nourbakhsch’s statements to Ms. Mudge, as representative
of the client of the Respondent, Foresight Unlimited, constitute confidential communications, to
which both the client of the Respondent and the Respondent have, for the same reasons, a
justified interest, § 4 No. 8, 2nd clause Unfair Competition Law.
dd.

As to the Statement in Heading Point 1. b) bb) — Pending Class Action Suit in the USA
Nor, with respect to the statement under Point 1.b) bb) of the Heading, does either Petitioner have
a claim for injunctive relief. The conditions of § 4 No. 8 Unfair Competition Law and § 823 (2)
BGB read together with § 186, 187Criminal Code are not satisfied. Mr. Nourbakhsch did not
publicize any untrue facts.
As set forth above, a class action complaint in the name of 4,576 persons is pending in the USA
against Petitioner No. 1. “Pending” means that the complaint has been filed with the court.
“Legally pending” means that it has been served upon the defendant. Mr. Nourbakhsch did not
say anything about legally pending, but rather only that a complaint was pending against
Petitioner No. 1. The question of whether the complaint has been served upon the Petitioner No. 1
is thus not relevant for the decision.
In all other respects, here again, Mr. Nourbakhsch’s statements to Ms. Mudge, as representative
of the client of the Respondent, Foresight Unlimited, constitute confidential communications, to
which the client of the Respondent has a justified interest, § 4 No. 8, 2nd clause Unfair
Competition Law. We refer to the foregoing explanations.

ee.

As to Heading Point 1. b) cc)
Point 1.b) cc) of the order of injunction is to be abrogated, due to lack of definitiveness, pursuant
to § 253 (2) No. 2 Code of Civil Procedure . It is not clear, from the Heading, which contractual
relationship is at issue. It is possible that the contractual relationship between Petitioner No. 1 and
the Respondent is meant. But the Heading can also be interpreted to mean that the term
“contractual relationship” means the contractual relationships between Petitioner No. 1 and its
clients.
In addition, as a result of the reference in the Heading to the Affidavit of Ms. Barbara Mudge, it is
not clear in what cases the Respondent is enjoined from contacting clients of Petitioner No. 1. Is
contact for the purpose of offering cooperation without the assistance of Petitioner No. 1 only
enjoined when one of the statements in Points 1. a), 1. b) aa) to cc) is made thereby, or only when
all of such statements are made? Where, in the first case, is the substantive difference of the
Heading in Point 1 b) cc) and the other Points of the Heading? Point 1. b) cc) of the Heading
cannot be executed, due to lack of definitiveness.
If the term „contractual relationship" in Point 1. b) cc) of the Heading refers to the contract
between Petitioner No. 1 and Respondent, then the claim for injunctive relief of Petitioner No. 1
under § 8 (1) read together with §§ 3, 4 No. 10 Unfair Competition Law fails, as a substantive
legal matter, due to the fact that the contractual relationship between the parties was terminated as
of 1/21/2011. The fact that the Respondent, following the termination of its contract with
Petitioner No. 1, makes contact with the latter’s clients, does not, by itself, result in unfairness
pursuant to § 4 No. 10 Unfair Competition Law. Because luring away clients is in the nature of
free competition, even when it is accomplished intentionally and systematically (on the basis of a
plan) and the clients are still contractually bound to the competitor. As a result, objection can
basically not be made when a business works to effect the dissolution of a contract in compliance
with statutory or contractual provisions (termination, rescission or revocation periods) and takes
advantage of the same for its own competitive purposes. Intruding into third-
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party contractual relationships only becomes unfair when special circumstances are present
(Köhler/Bornkamm, [Commentary on the] Unfair Competition Law, 29th ed., 2011, § 4, note
10.33, referring to Federal Supreme Court GRUR 1997, 920 (921) — Vending Machine
Installers; Federal Supreme Court GRUR 2002, 548 (549) — Reimbursement of Car Rental
Expenses; Federal Supreme Court GRUR 2004, 704 (705) — Departure Letter). Thus, if a sales
representative who has left the company uses customer addresses that he has in his memory, this
does not constitute anti-competitive behavior (Federal Supreme Court GRUR 1999, 934 (935) —
Wine Consultant).
Even if there were a contractual relationship between Petitioner No. 1
however, there would still be no claim for injunctive relief.

and the Respondent,

The fact that Respondent contacts possible clients of Petitioner No. 1 for the purpose of offering
continued cooperation without the assistance of Petitioner No. 1, does not by itself result in
unfairness. As set forth above, Ms. Barbara Mudge called Mr. Nourbakhsch at the order, or at least
with the authorization, of a client of the Respondent, Foresight Unlimited, represented by Mr.
Mark Damon. The knowledge of the contact data pertaining to Mr. Mark Damon was thus not
based on the contractual relationship between the Respondent and Petitioner No. 1, but rather on
the client relationship between Respondent and Foresight Unlimited. It is thus not true that the
Respondent used customer addresses that had been entrusted to it or which it had obtained
illegally, and thus resources to which it had no right. The instant case is not comparable with cases
where employees approach customers of the employer, during the existence of the employment
relationship, in order to obtain them as future customers for their own, or a third-party, business.
Irrespective thereof, the sole deciding factor is that the Respondent contacted only its own clients.
That they are, or were, simultaneously customers of Petitioner No. 1, is irrelevant.
In addition, as previously set forth, Mr. Nourbakhsch in no way, either directly or indirectly,
introduced or offered to the customers of Petitioner No. 1 services or business such as those of
Petitioner No. 1.
On the basis of all of the foregoing, the preliminary injunction is to be abrogated.
In the event that the Court is of the view that the pleading of the Respondent is inadequate or needs to be
supplemented, we request an appropriate notice from the Court. In such event, the Respondent will gladly
supplement its pleadings extensively.
In the event that the Court requires a certified translation of Exhibits AG 3, 19 and 20, we also request a
notice from the Court.
Service on the Petitioners shall be accomplished from attorney to attorney pursuant to § 174Code of Civil
Procedure .

Susanne Preuß
Attorney at Law
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Exhibits
AG 1 Extract from the Register of the Companies' House
AG 2 Commercial Register extract for Petitioner No. 1
AG 3 Affidavit of Petitioner No. 2 before the United States District Court for the District of
Columbia of 12/31/2009 (File no.: CA. 1:10-cv-00453-RMC) in English
AG 4 Affidavit of Petitioner No.2
AG 5 Termination Letter of Respondent of 1/21/2011 with transmission report of the fax
transmission on 1/21/2011, 20:07
AG 6 Telefax of the termination letter of Petitioner No. 1 of 1/25/2011, 14:37
AG 7 Email of Ms. Barbara Mudge of 2/25/2011
AG 8 Affidavit of Mr. Richard Schneider, Member of the Administrative Board of Logistep AG
AG 9 Commercial Register extract of Logistep AG
AG 10 Affidavit of Mr. Michael Wicher, employee of Logistep AG
AG 11 Affidavit of Mr. Leszek Oginski, Director of Logistep AG
AG 12 Email of Petitioner No. 2 of 12/10/2008
AG 13 Email of Petitioner No. 2 of 11/30/2010
AG 14 Email of Mr. Nourbakhsch of 1/12/2011 with attachments
AG 15 Email of Petitioner No. 2 of 1/14/2011
AG 16 Presentation of reference customers of ipoque GmbH under their Internet presence at
http://
www.ipoque.com/companv/customer-references
AG 17 Powerpoint Presentation of ipoque GmbH „Facts on the Cease and Desist Letter about
“Antichrist,” BaumgartenBrandt to ipoque, 11/18/2009" of 1/13/2011
AG 18 Cease and Desist Letter to ipoque GmbH of 4/27/2010
AG 19 Class Action Complaint of 4,576 plaintiffs against, inter al., Petitioner No. 1, available on
line at http://boothsweet.com/wp-content/uploads/2010/08/Master-Complaintl.pdf, by the law
firm of BOOTH SWEET LLP
AG 20 Notice of the United States District Court, District of Massachusetts to the defendants as to
the filing of a complaint, of 11/26/2010
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Facts on the Cease and Desist Letter “Antichrist,”
BaumgartenBrandt to ipoque, 11/18/2009

CONFIDENTIAL
January, 2011
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ipoque received a cease and desist letter for “Antichrist,”
which was in test screening
Facts about the Cease and Desist Letter
Recipient of Letter: ipoque GmbH, Mozartstr. 3, 04107 Leipzig
Issuer: BaumgartenBrandt, Attorneys at Law, Berlin
Note: “Independent Security Provider” is Guardaley.
Client: Zentropa Entertainments23 ApS
Work: Film “Antichrist”
Date, Time: 1/18/2009, 01:03:25 CET
IP Address: 79.222.120.152
Note: At the time in question, a test screening with this film was running at ipoque for a third-party order. It was our IP
address. It is a file in the BitTorrent Network (this information is not in the cease and desist letter).
Accusation: Offer to Download the Film by Release on the Hard Drive
Total Amount: 1,200.00 Euros
Deadline: 5/18/2010
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The case is completely recorded and reproducible
Facts about the Cease and Desist Letter
The case was able to be completely reproduced.
This test screening was running on the PFS (Peer-to-Peer Forensic System), that ipoque itself uses for investigations of
copyright infringements in Peer-to-Peer networks. As a result, we recorded and saved the entire traffic recordings; the case
can thus be completely reproduced and demonstrated at any time.

We identified the other client (Guardaley)
The opposing investigators had the IP address 78.43.254.8 at the time in question. According to GoIP information, it is
Baden-Würtenberg Cable, Karsruhe. In the period from 21:00 on 11/17/2009 to 02:00 on 11/18/2009, there were five
different client hashes behind this IP address—one per file requested. At that time, we inquired about these files for
Antichrist. This information is not in the cease and desist letter. We analyzed them from our investigation data bank:
ClientHash:
human readable:
program and version:

January 2011, CONFIDENTIAL
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The Guardaley client transmitted a
characteristic bit field
Facts about the Cease and Desist Letter
We did not offer or upload.
Our client neither made an offer not did it upload, since, first, our P2P client informs all other clients that it does not
have anything, and, second, the client could not upload anything. We demonstrably (in the complete traffic
recordings) did not make a single transfer to this client.

The Guardaley client only inquired, but neither downloaded, nor sent us anything—ipoque also
transferred nothing.
The clients of the opposing IP always transmit a bit field 010101010101010101… (they thus claim to have every other,
and thus 50%, of the files).
Screen shot 1 shows this bit field.
Note: The screen shot was produced using Wireshark, an available program for the manual analysis of network traffic.
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Screen shot 1: Bit field on the availability of pieces of the opposing client
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At no time and in no direction did a transfer take place
Facts about the Cease and Desist Letter
Screen shot 2 is a seamless presentation of the complete occurrence resulting in the cease and desist letter.
1. It commences with the Handshake (Initiation of contact by the opponent)
2. TCP exchange (confirmation of the Handshake package, has nothing to do with the BitTorrent proceeding) ! no
BitTorrent transfer or the like takes place here, there is only an exchange to make and terminate the TCP connection
3. Confirmation of the Handshake by us
4. Opponent transmits (apparently falsified) bit field (see note above, Screen shot 1)
5. Our response that we are interested.
6. TCP (Confirmation of the Interested package from the previous step by the opponent)
7. Opponent requests a specific piece (although it knows that we do not have anything, since we sent no bit field — see
note above)
8. TCP exchange (Confirmation of the request package by us)
9. Opponent again requests a piece
10. TCP (Confirmation of the request package by us)
11. TCP (Termination by us)
12. TCP (Confirmation by the opponent of the termination)
13. TCP(Termination by the opponent)
14. TCP (Confirmation by us of the termination)
Note: The screen shot was produced using Wireshark, an available program for the manual analysis of network traffic.
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Screen shot 2: The complete proceeding resulting in the cease and desist letter
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Landgericht Berlin
Im Namen des Volkes
Judgment
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In the legal dispute
1. of Guardaley Ltd.,
represented by its Managing Director, Ben Perino,
Rubensstraße 33, 76149 Karlsruhe,
2. of Mr. Patrick Achache
employed at Rubenstraße 33, 76149 Karlsruhe
Petitioners,
- Attorneys:
Schulenberg & Schenk, Attorneys at Law
Alsterchaussee 25, 20149 Hamburg,
versus
1. Baumgarten Brandt GBR, Intemationales

Handelszentrum,
Friedrichstrafle 95, 10117 Berlin,
2. Andre Nourbakhsch, Attorney at Law

(employed at: Intemationales Handelszentrum),
Friedrichstralle 95, 10117 Berlin,
Respondents,
- Attorneys:
BaumgartenBrandt Attorneys at Law,
Friedrichstrafle 95, 10117 Berlin,

Civil Chamber 16 of the State Court of Berlin, in Berlin Central, Littenstraße 12-17, 10179
Berlin, has, on the basis of the oral hearing on 5/3/2011, by Presiding State Court Judge, Dr.
Scholz, State Court Judge, Dr. Danckwert, and Judge, Dr. Elfing,
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adjudicated:

1.

The preliminary injunction of February 10, 2011 is confirmed with respect to the heading
under 1. a). In all other respects the preliminary injunction is set aside and the motion for
the issuance thereof denied.

2.

Of the court costs, the Petitioner No.1 shall bear 4/5 and Respondents No.1 and No.2 each
1/10. Of the non-court costs of Petitioner No.1, Respondents No.1 and No.2 shall each
bear 1/10. Of the non-court costs of Petitioner No.2, Respondents No.1 and No.2 shall
each bear 1/2. Of the non-court costs of Respondents No.1 and No.2, Petitioner shall each
bear 3/4. Except for the foregoing, there shall be no reimbursement of costs.

3. The judgment is provisionally enforceable. The Petitioner shall be permitted to prevent
execution by means of provision of security in the sum of the executable amount, to the
extent that the Respondents do not, prior to execution, provide security in the sum of any
amount to be levied upon.
Facts
Petitioner No.1 is an IT firm specializing in the investigation of, and protection against,
infringements of intellectual property on the Internet and makes available, for such purpose,
data identification and prosecution measures. It collects and documents IP connection data on
the owners of Internet connections wrongfully offering for download the works of its clients.
Petitioner No.2 is an employee of Petitioner No.1.
Respondent No.1 asserts, in the context of its legal services, cease and desist and damages
claims against connection owners who make films publicly available in infringement of
copyright and submits affidavits of Respondent No.2 in which the latter states which owners of
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Internet connections have offered specific films for download on the Internet.
Respondent No.2 works as an attorney for Respondent No.1.
Commencing in 2009, there was a contractual relationship between Petitioner No.1 and
Respondent No.1. On 1/21/2011, Respondent No.1 terminated the contract without a period of
notice. On 1/25/2011 Petitioner No.1 also asserted its termination of the contract, without a
period of notice.
Foresight Unlimited, located in the USA and represented by Mr. Damon, is among the clients
both of Petitioner No.1 and of Respondent No.1.
Following a telephone conversation between Respondent No.2 and Mr. Damon, a telephone
conversation took place on 1/15/2011 between Ms. Mudge, an American contract partner of
Petitioner No.1 and Respondent No.1. Ms. Mudge is also a member of the Board of Directors of
the Independent Film and Television Alliance, an association of independent film companies in
the USA, to which, inter al., Foresight Unlimited belongs.
A class action law suit of some 4,300 persons against Petitioner No.1, is pending at the District
Court of Massachusetts in the USA under the file number 1:10-cv-12043-GAO and was served
upon the latter in April 2011.
The Petitioners claim that the Respondents contacted the contract partners of Petitioner No.1 and
attempted to move them, to end their contractual relationship with Petitioner No.1, whereby they
relied, it is claimed, on untrue facts and confidential internal contract information.
Respondent No.2, it is claimed, stated in the telephone conversation with Ms. Mudge that
Petitioner No.1 uses investigative software that Petitioner No.2 stole from Logistep AG, the
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Swiss firm he previously worked for. In fact, it is claimed, Petitioner No.1 uses “Observer”, a
software program developed by its Managing Director, Mr. Ben Perino.
In addition, it is claimed, Respondent No.2 stated in the telephone conversation that the
investigation results achieved by Petitioner No.1 are not reliable. This, it is claimed, is also
incorrect.
In addition, it is claimed, Respondent No.2 offered to Ms. Mudge to conduct the services of
Petitioner No.1 in the future via another firm for her and also approached the copyright holders,
i.e., the clients of Ms. Mudge, directly, with the same statements. Respondent No.1. recently, it is
claimed, repeatedly offered to other clients, inter al., Los Banditos Film GmbH, to replace
Petitioner No.1 with another firm, to wit, Tree Garden Burning GmnH. The shareholders thereof
are the name partners of Respondent No.1.
Petitioners are of the view that Respondent No.2 mentioned the class action complaint in
connection with an attempt to lure away customers. This, it is claimed, violates § 4 No. 7 Unfair
Competition Law.
Petitioners obtained the preliminary injunction of 2/10/2011, in which the Respondents are
enjoined, under penalty of a fine of up to 250,000.00 EUR to be set by the Court for each
violation, or, in the alternative, administrative incarceration, or administrative incarceration of up
to six months, the foregoing to be enforced, with respect to Respondent No.1, on one of its
managing partners, from:
— with respect to Petitioner No.1 and 2, making and/or causing to be made, submitting and/or
causing to be submitted, the claim that Mr. Patrick Achache stole from a Swiss firm, where
he previously worked, the software used by Guardaley,
5
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— with respect to Petitioner No.1, making and/or causing to be made, submitting and/or causing
to be submitted, the claim that Guardaley Ltd. Provides unreliable investigative services and
that a class action complaint by 4,300 persons is pending against it in the United States of
America, as well as, during an existing contractual relationship with Petitioner No.1,
contacting its clients without its knowledge and consent and offering to work with the same
without the assistance of Petitioner No.1,
If such occurs as reported in the Affidavit of Ms. Mudge of 1/16/2011 (p. 42 of the file).
Otherwise, regarding the motion to enjoin the Respondents from communicating to third parties
information that constitutes confidential contract information, the motion for issuance of a
preliminary injunction was denied.
The objection of the Respondent of 3/15/2011 is against this preliminary injunction that,
addressed to each of Respondent No.1 and Respondent No.2, was served by a marshal on
2/11/2011 by deposit in a mail box belonging to the office of Respondent No.1.
The Petitioners move to sustain the preliminary injunction of the State Court of Berlin of
2/10/2011 (File No. 16 O 55/11), denying the objection of the Respondent.
The Respondents move to abrogate the preliminary injunction of the State Court of Berlin of
2/10/2011 (File No. 16 O 55/11), and deny the motion for issuance of a preliminary injunction.
Respondent No.1 is of the view that Respondent No.2 is no longer a party to the proceeding,
since, it is claimed, the preliminary injunction of 2/10/2011 was not executed against him, by
reason of failure of service. Service at the address of his professional activity—Respondent No.2
is, it is claimed, an employee of Respondent No.1 and does not carry out his own business
activities, and he is, without limiting the generality thereof, not a partner or managing director of
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Respondent No.1—is not, it is claimed, substitute service pursuant to § 178 (1) No. 2 Code of
Civil Procedure, § 180 sent. 1 Code of Civil Procedure. Respondent No.1 is also not, it is
claimed, the procedural representative of Respondent No.2.
The Respondents claim that Ms. Mudge is not a client, but rather an employee of Petitioner No.1.
The telephone conversation between Respondent No.2 and Ms. Mudge took place at her wish.
The information related in the telephone conversation concerned exclusively the client
relationship between Respondent No.1 and Foresight Unlimited. In her Affidavit, Ms. Mudge, it
is claimed, reported the contents of the telephone conversation with Respondent No.2
incompletely and incorrectly.
As to the statements forming the subject of the dispute, the Respondents claim as follows:
Respondent No.2, it is claimed, expressly stated to Ms. Mudge that he, as a result of the overall
impression resulting from various circumstances, especially the circumstance that Petitioner No.
2 did not communicate that he had been working for Logistep AG until 2/21/2009 and at the
same time working for Petitioner No.1 since January 2007, could not safely assume that
Petitioner No.2 had not had access to Logistep AG’s copyrighted know-how. In this respect, it is
claimed, he repeatedly emphasized that he only had reason for doubts that initially had to be
clarified and dispelled.
In addition, it is claimed, Respondent No.2 indicated to Ms. Mudge that Respondent No 1 had
learned that the IP connection data determined by Petitioner No.1 were not 100% correct. IP
data, it is claimed, was being collected for connection owners who were not effecting “uploads”
themselves. Respondent No.1, it is claimed, had learned this in January 2011 from ipoque
GmbH, a firm offering services in the area of bandwidth and Internet management and which
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had wrongfully received a cease and desist letter from Respondent No.1 on the basis of a
notification by Petitioner No.1, which is answered by the Petitioners with the claim of lack of
knowledge.
Finally, it is claimed, Respondent No.2 did not offer to Ms. Mudge to have investigations
conducted for her clients by another firm. He, it is claimed, merely responded to Ms. Mudge’s
question as to whether there were other providers than Petitioner No.1, that the assumption of
such investigation activities by another provider was at least technically possible without
problem.
Respondents are of the view that no competitive relationship exists between them and
Petitioners, since Petitioners offer Internet investigative services, while the Respondents,
however, exclusively legal advice and representation. In the statements made to Ms. Mudge, it is
claimed, neither facts within the meaning of § 4 No. 8 Unfair Competition Law were asserted,
nor were competitors interfered with pursuant to § 4 No. 10 Unfair Competition Law. The
statements are to be attributed to [sic] Petitioner No.1, since Ms. Mudge is its employee, and as
a result, they were not statements made to third parties. In addition, it is claimed, the statements
as to unreliable investigative services and class action complaint were true facts.
With respect to the other assertions by the parties, reference is made to the pleadings exchanged
between the parties, including the exhibits thereto.

Grounds of the Decision
With respect the heading as to 1. a), the preliminary injunction is to be confirmed, because it was
issued in accordance with law (§§ 925, 936 Code Of Civil Procedure). Otherwise, it is to be
abrogated and the motion for the issuance thereof is to be denied.
8
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Petitioner No.1 has, with respect to the statement set forth in the heading of the preliminary
injunction under 1a), a claim for injunctive relief against the Respondents pursuant to §§ 8 (1), 3
(1), 4 No. 8 Unfair Competition Law.
Such claim also extends to Respondent No.2. He is still a party to the proceeding. Contrary to
the pleading of the Respondents, depositing the order of the chamber of 2/10/2011 into the mail
box of the Respondent No.1 on 2/11/2011 constitutes effective substitute service upon the
Respondent No. 2 in his place of business within the meaning of § 178 (1) No.2 Code of Civil
Procedure.
A place of business is any place in which there is public traffic (Zöller, [Commentary to the]
Code of Civil Procedure, 27th ed., 2009, § 178 note 15). Effective substitute service requires that
that the place of business be that from which the recipient of service pursues his business; for
the persons employed there, such a place may be a place of business for purposes of substitute
service, if such person is active in a place established for public traffic or at least gives the
impression that he maintains such place as a place of business (Zöller, supra., § 178 Code of
Civil Procedure notes 16 and 17).
Since Respondent No.2 appears on the letterhead of Respondent No.1 as an attorney working
there, he gives the outward impression that he is operating a place of business there. There is
thus the expectation that the order addressed to Respondent No.2 as a recipient of service will
be reliably transmitted to Respondent No.2.
Petitioners are competitors of Respondents within the meaning of §§ 8 (3) No. 1; 2 (1) No. 3
Unfair Competition Law.
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Even though the Respondents state that they only offer legal advice and representation, they
provide, however, as do the Petitioners, services in the area of the prosecution of copyright
infringements. This satisfies, against the background of the required economic method of
analysis, the existence of a concrete competitive relationship Respondent No.2 “alleged,” within
the meaning of 4 No.8 Unfair Competition Law, the statement in question, in that he made it to
Ms. Mudge. Irrespective of whether Ms. Mudge is, as stated by Respondents, an employee of
Petitioner No.1, she is a third party, to whom the impermissible claims of fact must be made
pursuant to § 4 No. 8 Unfair Competition Law. Because, in the interests of effective protection,
the concept of third party is to be interpreted extensively, with the result that even employees or
workers of the affected business can be included therein (Köhler/Bornkamm, [Commentary on
the] Unfair Competition Law, 28th ed., 2010, § 4 Unfair Competition Law note 8.18). Since Ms.
Mudge, according to the statements of the Respondents, is also a representative of Foresight
Unlimited, she is to be viewed as a “third party”.
The statement evident in the partial motion at 1 and from the heading of the preliminary
injunction at a) is unfair pursuant to § 4 No. 8 Unfair Competition Law. It is capable of harming
the operations of Petitioner No.1 or of endangering its credit.
Petitioners stated and made a credible showing that Respondent No.2 made the statement to Ms.
Mudge. The chamber is convinced, on the basis of Ms. Mudge’s Affidavit of 1/16/2011 and the
certified translation thereof from the English language, that Respondent No.2 stated to Ms.
Mudge that Petitioner No.2 had stolen Logistep AG’s software.
The Respondents have not cast doubt upon this credible showing. Without limiting the
generality of the foregoing, they did not make credible their assertion that Respondent No.2
only stated that, on the basis of the overall impression of the circumstances, it could not be
10
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UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA
NU IMAGE, INC.

)
)
Plaintiff,
)
)
v.
)
)
DOES 1 – 6,500
)
)
Defendants.
)
_______________________________________)

CA. 1:11-cv-00301-RLW

DECLARATION OF DANIEL ARHEIDT IN SUPPORT OF PLAINTIFF’S MOTION
FOR LEAVE TO TAKE DISCOVERY PRIOR TO RULE 26(f) CONFERENCE
I, Daniel Arheidt, declare:
1. I am Director of Data Services for Guardaley, Limited (“Guardaley”), a company
incorporated in England and Wales under company number 06576149. Guardaley is a provider
of online anti-piracy services for the motion picture industry. Before my employment with
Guardaley, I held various software developer and consultant positions at companies that
developed software technologies. I have approximately ten (10) years of experience related to
the protocols, technical architecture and operation of the Internet.
2. I submit this declaration in support of Plaintiff’s Motion for Leave to Take Discovery
Prior to Rule 26(f) Conference. This declaration is based on my personal knowledge, and if
called upon to do so, I would be prepared to testify as to its truth and accuracy.
3. At Guardaley, I am the head of the department that carries out evidence collection and
provides litigation support services. I work closely with our development team to create
credible techniques to scan for, detect, and download copies of copyrighted material on multiple
network protocols for use by copyright owners.
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4. Guardaley has developed a technology that provides an effective means to detect the
unauthorized distribution of movies and other audiovisual content and files over online media
distribution systems, or “peer-to-peer” (“P2P”) networks. Guardaley’s technology enables it to
detect and monitor the unlawful transfer and distribution of files amongst the P2P network by
different protocols Those protocols make even small computers with low bandwidth capable of
participating in large data transfers across a P2P network. The initial file-provider intentionally
elects to share a file with P2P networks. This is called “seeding.” Other users (“peers”) on the
network connect to the seed file to download. As yet additional peers request the same file, each
additional user becomes a part of the network from where the file can be downloaded. However,
unlike a traditional P2P network, each new file downloader is receiving a different piece of the
data from each user who has already downloaded the file that together comprises the whole.
This means that every “node” or peer user who has a copy of the infringing copyrighted material
on a P2P network investigated by our software must necessarily also be a source of download for
that infringing file.
5. This distributed nature of the P2P networks typically leads to a rapid viral spreading of a
file throughout peer users. Because of the nature of a P2P, any seed peer who has downloaded a
file prior to the time a subsequent peer downloads the same file is a possible source for the
subsequent peer so long as that first seed peer is online at the time the subsequent peer
downloads a file.
6. The Plaintiff in this action is producer and distributor of motion pictures. The Plaintiff
engaged the United States Copyright Group to, among other tasks, document evidence of the
unauthorized reproduction and distribution of the copyrighted motion picture to which Plaintiff
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holds the exclusive distribution and licensing rights, “The Expendables” (the “Motion Picture”),
within the United States of America, including the District of Columbia.
7. USCG, in turn, retained Guardaley to monitor and identify copyright infringement of
Plaintiff’s copyrighted Motion Picture on P2P networks. On behalf of Plaintiff, we engaged in a
specific process utilizing Guardaley’s specially designed software technology to identify direct
infringers of Plaintiff’s copyrights using protocols investigated by Guardley’s software on P2P
networks.
8. All of the infringers named as Doe Defendants were identified in the following way: Our
software is connected to a number of files of illegal versions of the Motion Picture. All infringers
connected to those files will be investigated through downloading a part of the file placed on
their computer. This evidence is saved on our service and could be shown to the court as
evidence if necessary.
9. Once Guardaley’s searching software program identifies an infringer in the way
described herein for the Motion Picture for which Plaintiff owns the exclusive licensing and
distribution rights, we obtain the Internet Protocol (“IP”) address of a user offering the file for
download. When available, we also obtain the user’s pseudonym or network name and examine
the user’s publicly available directory on his or her computer for other files that lexically match
Plaintiff’s motion picture. In addition to the file of the motion picture itself, we download or
otherwise collect publicly available information about the network user that is designed to help
Plaintiff identify the infringer. Among other things, we download or record for each file
downloaded: (a) the time and date at which the file or a part of the file was distributed by the
user; (b) the IP address assigned to each user at the time of infringement; and, in some cases, (c)
the video file’s metadata (digital data about the file), such as title and file size, that is not part of
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the actual video content, but that is attached to the digital file and helps identify the content of
the file. We then create evidence logs for each user that store all this information in a database.
10. An IP address is, in combination with the date, a unique numerical identifier that is
automatically assigned to a user by its Internet Service Provider (“ISP”) each time a user logs on
to the network. Each time a subscriber logs on, he or she may be assigned a different IP address
unless the user obtains from his/her ISP a static IP address. ISPs are assigned certain blocks or
ranges of IP addresses. ISPs keep track of the IP addresses assigned to its subscribers at any
given moment and retain such “user logs” for a very limited amount of time. These user logs
provide the most accurate means to connect an infringer’s identity to its infringing activity.
11. Although users’ IP addresses are not automatically displayed on the P2P networks, any
user’s IP address is readily identifiable from the packets of publicly available data being
exchanged. The exact manner in which we determine a user’s IP address varies by P2P network.
12. An infringer’s IP address is significant because it is becomes a unique identifier that,
along with the date and time of infringement, specifically identifies a particular computer using
the Internet. However, the IP address does not enable us to ascertain with certainty the exact
physical location of the computer or to determine the infringer’s identity. It only enables us to
trace the infringer’s access to the Internet to a particular ISP. Subscribing to and setting up an
account with an ISP is the most common and legitimate way for someone to gain access to the
Internet. An ISP can be a telecommunications service provider such as Verizon, an Internet
service provider such as America Online, a cable Internet service provider such as Comcast, or
even an entity such as a university that is large enough to establish its own network and link
directly to the Internet.
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13. Here, the IP addresses Guardaley identified for Plaintiff enable us to determine which ISP
was used by each infringer to gain access to the Internet. Publicly available databases located on
the Internet list the IP address ranges assigned to various ISPs. However, some ISPs lease or
otherwise allocate certain of their IP addresses to other unrelated, intermediary ISPs. Since these
ISPs consequently have no direct relationship -- customer, contractual, or otherwise -- with the
end-user, they are unable to identify the Doe Defendants through reference to their user logs.
The intermediary ISPs’ own user logs, however, should permit identification of the Doe
Defendants. We determined that the Doe Defendants here were using those ISPs listed in
Exhibit C to Plaintiff’s Motion for Leave to Take Discovery Prior to Rule 26(f) Conference
together with various other ISPs operating both within and outside the District of Columbia, to
gain access to the Internet and distribute and make available for distribution and copying
Plaintiff’s copyrighted motion picture.
14. We downloaded the motion picture file, or a substantial part of it, and other identifying
information described above and created evidence logs for each Doe Defendant. Once we
identified the ISP used by the Doe Defendants to gain access to the Internet from the IP address,
USCG sent an e-mail to the relevant contact at each ISP informing them of the Doe Defendant’s
IP address and the date and time of the infringing activity. That e-mail message requested that
each ISP retain the records necessary to identify its subscriber who was assigned that IP address
at that date and time. Once provided with the IP address, plus the date and time of the infringing
activity, the Doe Defendant’s ISPs quickly and easily can use their respective subscriber logs to
identify the name and address of the ISP subscriber who was assigned that IP address at that date
and time.
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Confirmation of Downloaded Material
15. I am also responsible for identifying on-line piracy of motion pictures for Guardaley,
including gathering evidence of on-line piracy to support counsel’s copyright protection
enforcement efforts.
16. As part of my responsibilities at Guardaley, I have been designated to confirm that the
digital audiovisual files downloaded by Guardaley are actual copies of Plaintiff’s Motion Picture.
It is possible for digital files to be mislabeled or corrupted; therefore, Guardaley (and
accordingly, Plaintiff) does not rely solely on the labels and metadata attached to the files
themselves to determine which motion picture is copied in the downloaded file, but also to
confirm through a visual comparison between the downloaded file and the Motion Picture
themselves.
17. As to Plaintiff’s copyrighted Motion Picture, as identified in the Complaint, I or one of
my assistants have watched a DVD copy of the Motion Picture provided by Plaintiff. After
Guardaley identified the Doe Defendants and downloaded the motion pictures they were
distributing, we opened the downloaded files, watched them and confirmed that they contain a
substantial portion of the motion picture identified in the Complaint.
18. Plaintiff’s Motion Picture continues to be made available for unlawful transfer and
distribution using P2P protocols, in violation of Plaintiff’s exclusive licensing and distribution
rights, and rights in the copyright. USCG and Guardaley continue to monitor such unlawful
distribution and transfer of Plaintiff’s Motion Picture and to identify infringers.
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